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PREFACH 

This is a revised edition of a hook which was published 
in I(S98. 

In tlu? year 1H73 the Se<T(*tarv of State h'r India ‘‘Cnt to the 
(iovernint^nl of India, the rono-li draft of a Hill t‘» eonsolidatc 
the eiuK'tinents relatiiiL;* to tin* (lovernment of India. This draft 
foriiie<l the sul)j(*et of eorrespondein*e hetwt‘en tlu; India Ofliee 
and the (ioverninent of India, and an annaided draft, embodying* 
sev(*ral proposals f(»r alteration of the law, was s\ibmitted to the 
India Ofiioe by tin* ( iovernini*nt <d' India in the month of 
February, i ^'7'^). Aftor that date the matter was a!lowe<l to div^p. 

The eas(* for eoiisoliilat ini** tin* F.no'lish statute^ rclatiiyu’ to 
India is e\(ej>tionally >trono‘. Tlie (iovaaiiment r.f India !s 
a >ul>urdinate ( iovornmeiU , havino* powers derived from and 
limited by Aft-, of I*arliam(‘nt. At every turn it runs the risk 
of dis(‘overinL»‘ that it has unwittino'ly t ranso rt‘>s(‘d one of tlu* 
limit.- imposed nii t In* exen ise <»f its authority. The enu<*tments 
on whirl) its aiitliorit}’ n*.-t< ran^v over a }.'t‘riod of more thati 
120 voaiv. Sonn* of tln‘>e are ex])ressetl in lanoaia'^'O >uitable 
to tin- linn* of Warren lla-tin^-, but inapplicable to the India 
of tu-day, and imintelli^^iidt* (*\<'ept by tlio>f w Int are eonversant 
^vith tlu* needs and c-in umstaiiet*- of tlu* times in wltirh tbe\' 
\v<*n‘ passed. In some ease> they have been dupliratetl or tri- 
plicated by Mib>e(]Uenl enactments, whii*h ri‘produee with sHo-ht 
luodiiieat ions, but without (‘Xpress rejH'al. the provisions of 
(‘arli(*r stat ute.- ; and i he <’omhined elT<*et «)f t he ‘Series of enaet- 
ment> is only to be a-eertaine<l by a ean*ful study and <*om- 
parison of tlu* ^everaI juirts. A t*on>olidatino' Act would repeal 
and super>e<le more than forty separate statutes relat ino* To India. 

In Fn;4laud the "ilitfi’eidty of tlin^adino* the muxe of ad- 
ministrative -lalute- is mitiii'ated by the eontiimilv i»f ad- 
ministrative tni^ition. In Intlia there is no similar (*ontinnity. 
The Law Mt'mber of Coiun il, on whom the (iovernor-4ieneral 
is mainly d(‘pendent for advice as to the naiure and extent of 
his p4)wer.s, brill with him from England either no knowledge 
or a seanty knowhMloe of Indian administration, and hohls 
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oftice only for a tonn of live yoars. Tin* of the Civil' 

Servioe who are at the head-quarters of tlu' Central and 

Local Governments are engag:ed in elimhiii^^* swiftly up the 
ladder of pref(‘rment , and rarely pause for many years on the 
same run^^ lienee tl)e risk of miseonstruino- administrative 
law, or overlooking* some important restrietiou on administrative 
powers^ is exceptionally y‘reat. 

Durino* various intervals (d* leisure after my return from 
India in i8S6 I revisal and l>ro\ii^hl up to date the consolidating 
draft of i(S*7 p and endeavoured to mak(‘ it an ai‘rurati* repro- 
dindion of tht‘ existino' statute law. 'rin* rt‘vis(vl draft was 
submitted to tin' Secretary of State, hut the eonelusion arriv«*d 
at, after (‘omnnmieati»m with the (lovernment of India, was 
adverse to the introduction of a eons*tlidat in^' measure into 
Parliament at tliat time. It was, however, suo-^*(‘sted t(* 
me hy the authoritic'*- at tin* India Otihe that the draft 
)nii 4 'ht, if ])uhlivIi(Hl as a di^^'cst of tin* exist ino* law. he u•^eful 
hr»tli t<'> tliosc who are practically coucci'iied in Indian ad- 
ministration, and to students of Indian administ rat i\ ♦* law . It 
lias accordingly l»ecn made tin* nneleu'' (d’ the followiiiLr ]>a;^‘e-. 

The first chapter contains sucli amount of hi-torieal intro- 
duction as a]'))eared nc<*<*ssiry ha* tin* jairposi* of makim^' tin* 
existing* law* intelli^ilde. The soure(*s from whi<h I have 
drawn ar<* indieate<l in a noteal tin* <*]ni of tin* eliapter. TheiX' 
an' many (*xeellent summaric'- of Hriti^h Indian historv, ainl 
the liistory of parti('ular periods lias hecii ticated with more 
or less fullnes< in the Inoo'rapliii'S of Indian statesnn*!!, such as 
those which have app(*ared in Sir ^VilIiam llunt(*r’s M*ri<‘-. 
Hut a liistory of tlie rise and o*ro\vth of tin* British Kmpii’e in 
India, on a seah* e<iminensurate with the im}»ortanee of the 
suhjeet, still remains to Ik* written. Sir Alfred I^s all's 
admirable and sno’o'es tiv(* Rise ainl Expansion of the British 
Dominion in India appears to me to indi(*at(*, het{<*r than any 
hook with whieli 1 am a<*(jnaint(*d. the lines on which it mii»ht 
he w ritti*!!. 

Tlie sl'cond eliupter contains a short suminars of the existing* 
systenr of administrative* law in jinlia. This: has liefni ean*- 
fully revised'' in the preseuit (‘dition, and hrouq-ht^np to date. 

The third ehajiter is a dio’esl of the f'xistint;* Parliamentary 
enactments relatin<jf to the ^j-overiimenf of India, witli ex- 
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)>Iiii)atory ik)1(‘s. This (li^(‘st 1 k<s been framed on the priiu-iples 
now usually adopted in tin* preparation of (?ons(»lidation liills 
to he suhuiitted to i^irliainent ; that is to say, it arranges in 
eonvenient ord(*r, and states in language appropriate to the 
present day, what is roneeived to he the net eiTeel of enaet- 
lueuls seattered through several Acts. When this pro(*ess is 
applied to a large nuniher <)r (‘nac-tnients htdonging to different 
dates, it is always found that there are hh intnr to he lilh*d, 
ol)seiirities to I)<‘ rein'»vi‘d, in<*onsistencies to he harinonizt'd, 
doubts to h(‘ re>olvetl. Tin* Ijegislature ean eut knots of tln> 
kind by declaring aut Inaitat iv(‘ly how the law is to he con- 
strued. The draftsman or tin* text -writt‘i‘ has no sm-l) ]>ower. 
II<' can nu'i’ely state, to the best of his ability, the e» indiisions 
at wlnVh In* has arriv(‘d, and supjdy materials for testing their 
a(*em‘aey. 

^Idn* fourth (diapter. which chals with tin* appli<‘ation of 
Fmglish law* to tin* native> ‘d’ India, i> ha'«ed on a pajM r n ad 
at a meeting <d’ < ho Soeioty of (/(unparat iv(* Ii<*gi‘'rati/'n. ll 
points (o a (iold in whioh tisefnl W‘»rk may Im* done by st udeiits 
of comparative jurisprmb'noo. 

In the fifth eliapler I lia\e tri*Mi to lAplain and illustrate 
the legal relatioim between tin* ( io\v‘ii)iiirnt of Ib'ilish Imlia 
ami tin* ( io\ (‘rninenl s of tho Native States l>y e»>m]>arison 
with the i*xt ra-torritorial ]'owoi*s exerei'-ed b\ Ib'it isli autln»rities 
in other paids of the world, sm li as the oountrios where there 
is eoimular jurisdiet ion, ami in particular tlie unHlern pro- 
tectorates. 'I’lu* >ub jci't is intere>ting ami imp' Vlaiit , hut full 
of ditlleulty. The rules ami usages which govi*rn the ri*Iatioii 
b(‘tweeu Slates and ]>eoples •*{' different degrees and kimK of 
eivili/ation an* in a statt* of constant flux and rapid growth, 
and on many to])ies dealt with in this c‘liaptm- it wotdd lx* 
nnsab* to lay down gem*ral proposit i<»?is witliout (pialifying 
and gtiarding words. Hien* an* (juieksands at ev<‘ry 

Since the dal<* <d' (he liist edi(i(»n of (his work im]>or(anl 
ehan<n‘s hav(‘h(*(‘n made* in (he Orders in Council w'hich regulate 
the (‘xeveise of Jurisdiction iu African prott‘etorates, and the 
jurisdiction ( xevcised hy the (lOvermu’-Ciimeral in Conmdl in 
the Native States of India has been brought into line with the 
ext ra-t<*rritonaI jnrisdietion exercised under antliority of the/ 
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British Cro\\nn in other parts of the world by shifting* its basis 
from all Act of the Indian leg^islature to an Order in Council 
under the Foreign Jurisdiction Act, 11890. 

I am indebted for valuable assistance to friends both at the 
India Office and in India. Frequent reference has also been 
made to the minutes of Sir H. S. Maine ])rinted for the Indian 
Legislative Department in 1890. 

But although the book owes its urigin to an ofiicial sug- 
gestion, and has benefited by the critii*i^ins of official friends, 
it is in no sense an official ])ublication. For any statements 
m' expressions of oj)ini<>n 1 am ])ersonally and exclusively 
res]>onsiblo. 

I have omitted from this edition certain roi)rints of documents 
which are to be found elsewhere. The charters (>f the Indian 
High Courts are nosv to be found in \o\. A I of the St^itiitorv 
Rules and Orders revised. Tlie first Charter to tin* I’last 
India Company, with some omi.ssions, will be found in Pn>thero, 
SUdutei^ and GondUutlumd Do'innv/di<. The otlicr i!lu>- 
trative documents jn’inted in oh. viii of the first (tliticm would 
find an ajipropriate plaee in a selection of documents illustrating 
the constitutional history of British India. Such a M*hH'tion 
would b(‘ of gn‘at use to sludeuts. 

('. IV lUiUlT. 


.SrEAKEH's Col'RT, 
Jonunry, 
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Prime Minisfej’. 


India. 


1772. Warren Hastings, Governor 
of Bengal. — Draws up plan of 
government. 

Directors of East India Company 
declare a deficit, and appeal to 
I>ord North for help. 

(November.) Secret Parliamen- 
tary inquiry into affairs of 
I Company. 

i 1773. Regulating .Act ]>asspd (13 
Geo. TIT, c. 63). 

Mot ion condemn ing ('li ve rejectc* i . 

■ 1774, Warren Hasting.s becomes 
I tlrst Governoi-Grneral of India, 

j Rohilla War. 

1 Death of Clive. 

1775. Benares and Ghazipur redetl 
to (A 3 mpany. 

Government of Bombay occupy 
Salsette and Bassein. 

1776 . Trial and execution of Nhin- 
comar. 

.Manithu War. 

1778 . English seize French settle- 
ments in India. 

1779. Mai at has re])el English ad- 
vance on Poona. 

League of My.sore. Maratluks and 
Nizam against English. 

1780 . Hyder Ali ravages Carnatic. 

1781 . Benanss in.surrection. — Defeat 
id Hyder .Vli at Porto Novo.— 
Treaty of Peace with Mardthas. 

Parliamentary inquiries into ad- 
ministration of justice in Ben- 
gal and into causes of Carnatic 
War. — Act passed to amentl the 
Regulating -Act (21 Oo. ITT, 
e. ;(>). 

1782 . Death of Hyder Ali. 

Naval battles between ^'reneb and 

KngU'^h in Bay of Bengal. 

1783 . Pondicherry and other French 
settlements restored to Prance* 
by 'IVealy of Versailles. 
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Oexkral HrsTORY. 


(January.) Treaty of Versaillejt. — 
Peace signed between England 
and United States. 

1783 (December 23) 1801. William 
Pitt, Prime Minister. 

1783. (General peace in Europe. 


1786. Burke moves impcaebinent (»f 
Warren Hastinirs. 


1788-95. Trial of Warren Hasting>. 

1789. Beginning of Fren< li 1b*v<iln- 
tion. 


1793. Execution of Loni< XVl. 
War between Englan<l and Fram-e 
declarer! February 1 1 . 


1795. f^'ape of (roofl IL^pe captured 
from l)ul( h. 

1797. Jialtle of (‘a}»e .St. \'in<'ent.— 
Mutiny at the .Vore. 

1798. Irish Rebellion. 

French expedition to Egypt. — 
(August I) Battle of the Nile. 

1799. Bnonajjarte, First t’onsul. 


1800. Union of (beat Britain and 
Ireland. 

Battles of Marengo ami Hohen- 
linden. 

Malta taken from Freneli, 

1801. Adriington, Prime Minister. 


Txdta. 


1783-4. Fox's India Bill introduced 
and rejoeted. 

1784 . Treaty of ]>eaee wdth I’ippu, 
Sultan of Mysore. — (h'neral 
]H*aee in India. 

I Pitt'.s Art establishing P»oard of 
j (*ontrol( 24 (jco. Ill.se.ss. 2 ,e. j;). 
i 1786 . Warren Hastings leav([*s India. 

I Mahdajee Sindia (Manithn) oceu- 
t ]>ies Delhi. 

I 1780 . ,\et pasM'd to enlurire p()wcr> 

■ of ( iovermu'-fiencral (2b (omc 

: IlLe. if>). 

1780 93 . Lord Cornwallis, (iover- 

j ni^rJJent'ral. 

i 1787 . 'ri)>pn stands embassies to 
Paris aufl (’onslant in(*]>li‘. 

! 1789 00 . 'ri])pij at (aelv^'I'ravatuoir. 

1790 2 . War with Ti) 4 »tJ. 

: 1791 . Bangalon* takrn. 
i 1792 . 'rip])ii sigtts treaty of peact* 

■ ceding territory. 

i 1703 . Englisb take Pondi«*herry. 
Permanent se 1 tl«*ment of B<*ngal. 
Cornwallis haves Ttidia. 

! Act renewinif Company’s charter 

■ ( ’ > ( leo. nr, (', 52). 

i 1703 8 . Sir J. Shore (Lord Teign- 
! mouth), ( iovernor-Ceneral. 

' 1795 . The Marat luC tlefeat the 
Nizjiui. 

1700. (Vylon taken from Dutt h. 
1797. Shall Zeinan invades Punjab. 

; 1708 1805 . Marquis W.-lleshy, 
(b»vr*rnor-( ieneral. 

I 

j 1790 . (.’apt lire of Seringa pat am. 

I Death of ^Kippu, Partition (*f 

; M\>ore. 

j 1800 . Subsifliary treaty with Niz.im, 

i 


i 1801. I neorporatiun of (arnalie. 

I Oudh ceden territory by subsi- 
<Jiary treaty. 


1 
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India. 

1802. Treaty of BaHHcin and re- 
Hloralioj) of PohIiwiI. 

1803. Lea^iue of >Sindia and Xagpnr 
Kaja {Mantthds). 

Manithii War (Battles of Assaye, 
Argauin, Laswaree). 

1804. (islekwar of Baro{Ja HubmitH 
to subsi(iiary ^iysteni. 

1805 (October 21 ). Battle <d Tra- 1805 {dul}* to October). Lord Cori> 

falgar. — Oapit illation of I’liii. wallis again Governor-denerab 

(I)e<'enil>er 2.) Battleof Aiisterlitz. — Snei-eeded by Sir George 

Jiarlow (till 1807). 

1806 (Jainiarv -3). neath oi Wil- 1806. Mutiny of Sep o}"-^ at Vellore, 
liain Pitt.— .Ministry (d ‘All 

the Talents.’-- Lord toenvillc. 

Prime .Minister, 

B(‘rlin l)e( r(*<*s i'«sned, and Ordeis 1 
in Council issued in reply. 

1807. Duke of Portland, Prime 
Minister. 

1808 14. P( Miiusidar War. 

1800. Wali beri'ii expedit ion.— Bat- 
tle of Wagram. 

Pen eval, Prime .Mini^ti r. 

Lnglisb occupy tlie Cape. 

1810. -Mauritius taken from French. 

1812. Xapolt‘on invades Bussia. 

War between England an«l Cniied 
States. 

(dune.) Lord Liverpool. I'rinH* 

.Minister (till 1S27). 

(.Inly.) Battle of Salamanca. 

1813 (June).* Battle of N’ittoria. 

(tb’tober to to. ) Battle of f^dp- 

zig. 


1814. First Peace of I'aris. — 
Xa])oleon abdieffles. ('apt^eiMled 
to England. 

1816 (Kebrnary). Xapoleon return'^ 
from Elba. 

(.Time iS.) Battle of Wat ei lo»v 
(Xovember.) Sei'ond 4peaee of 
Paris. 

1820. (JeorgelV. (’ongress at Trop- 
pan, nfterwar^ls at I^iybneb. 


1813. Charter Act of 1813 (55 
(.leo. Ill, e. I 5 5). 

East India Company lose.s mono- 
poly of Indian trade. 

1813 23. Lord Hastings, Governor- 
tleneval. 

1814-15. Gurkha War. 

1815. Kumaon eeded. 

1817. Pindaris ooinpierftl. 

1817 18. Third Marat hu War, end- 
ing in annexation of Poona and 
reduction of Holkar ami Rajpii- 
lana. 

1819. Wnzir of Oudh a.ssumes title* 
of King. * 


1807. War with Tra vane ore. 

1807 13. fiOrd Minto, Governor- 
i Jeneral. 

18C9. I'ravancore subdued. 


General Hi.story, 

1802. Treaty of Amien.s. Ca|M^ 
re.stored to Dutch. 

1803 (.May). War doelared between 
England and France. 

1804. Pitt's .second ministry. 
Xaiioleon, Emperor. 
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(Jbnikal History. 

1821 (May). Death of Na|>oleim 
Buonaparte. Congress of Vi'- 
rona. 

1822 (March 27). Canning a|>- 
pointetl Governor-Geiierai of 
India but made Foreign 8eere- 
tarj^ instead (ScptemWr). 

1825. Commercial ]>anic in England. 

1827 (April 24). ('aiming. Prime 
Minister ; dies .‘\ugust 8. 

(SeptemlK'r 5.) T.ord Gwlerieh, 
fViiiie MiriistfM*. 

{(k'tober 2'>. ) UrtUle (*f Xrt\a- 
rino. 

1828 (.iamiarv 25). Duke of Wel- 
lington, Prime Minister. 

1830 (June jOj. William IV. 

(Xoveml>er 22.) IvordGrev, Prime 
Minister. 

1832 (June}. Reform Bill pH^‘^e^l. 


1834 (July 17). Lord .Melbourne, 
Prime Minister ; dismissef! 
November 15. 

(DecemWr 2 ^k') Sir Rolw'rt iVel. 
Prime Minister. 

1836 (April 8). Sir RoluTt Peel 
resigns. 

(April 18.) I^urd .Melbourne, i 
Prime Minister. 


1887. Queen Victoria. 

1839-42. War between England and ; 
China. 


IsmA, 


1823-8. Dml Amlierst, Oovernor- 
(Jcneral, 

1824. War with Burmn. Rangoon 
taken. 

1820. Storming of Bhurtpur. An- 
negation of Assam. 


1828 35. Loni William Bentim k, 
(iovernord ieiieral. 

1830. l*rM t»mes a pr»)leet**d 

Slate. 

1833. Charter Art ( t & 4 Will. IV, 
r. s;( terjuinates trading func- 
liouH of East India Company 
and defines lc^gii«.hitive powers 
of < io\ernor-(ieneral in ( ouneil. 

Macaulay appoinl«tl legislative 
memlsT of (tovernor-t leneral’s 
('oun< il. 

18.34. .Viuiexation of Coorg. 


1835. D>rd Meytesbury Hp{a>int(H| 
(ioVfTnorJieiieraL by Sir K. 
Peel hut appoint fuetit cant’»'|le<l 
by Whigs. 

1830-42. Tiord .Auckland, Governor- 
General. * 

1880. Lieut<?nant-GoveriUfrahip of 
North- We»U?rn IVovineea con- 
st ituted. 

18ip8. Firat Afghan War, 

1839. C^pttire of Ghaxiii and Kan- 
dahar. * 

Death of Rariiit Sihgh, 

1840. Surremier of Muham- 
mad. 
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GbNSEAL HlftTOBY. 

1841 (September 6). Sir R. Peel, 
Prime MiniKter, 


1846. Repeal of Corn Liw-'. 

(June.) Sir R. Peel refiijini*. 
(July (i.) Lord John Russell, 
I^ime Minister. 

1848. Chartist riots. — Revolution 
in France. 


1852. l^iii.s Xapoleoii, RmysTor. 
(February 27.) Ixud Derby, 
f^ime Minister. 

(December 2H.) Lord Aberdeen, 
Prime Minister. 


1864 6. ( Vi mean War. 

1856 (Febriiary 10 ), r>onl Palmer- 
ston, Prime Minister. 

1856. Treaty of Paris, 


India. 


I 1841. Infiiirrection at Cabul and 
j disastrous retreat of British 

j troops. 

' 1842 -4. Lord Ellcnborough, Gorer- 
nor-ficneral. 

i 1842. Pollock recaptures and eva- 
cuates Cabul. 

1843. Anne.\ation of Sind (Battle of 
Mwanee). — Capture of Gwalior, 
i 1844-8. I.rf)r<l Hardinge, Governor- 
' ( Jeneral. 

1845. Danish possessions bought, 
1846-6. Sikh War. Battles of 

Mudki and Ferozeshah (1S45). 

1846. liattles of Aliwal and Sol>raon. 
— I’reaty of Inhere. 

1848-56. Lord llalliousie.Governor- 
(Jeneral. 

• 1840. Satara annextKl. — Second .Sikh 

War. Battles of (lulJianwallah 
and(n>ojcrat. — Pun jab annexed. 
1850. Bombay Railway (‘ommeneed. 

1852. Second Burmese War. — Pegu 
aniiexHl. 

1853. I^ast tliarter Act (16 & 17 
Viet. e. 95) pa.ssetl ; remodels 
constitution of Legislative 
Council. 

Jhaiisi, the Berars, and Nagpur 
annexed. — Telegraphs com* 
I meneed. 

1854. Bengal constitutecl a Lieu- 
tenant-Governorship. 

) 

* 1866. Omlh annexed. 

I 1856-62. I.rf>rd Canning, Governor- 
I General. 

j 1867-8. Indian Mutiny. — Out- 
I breaks at Meerut and Delhi 

j (June). Delhi taken (Septem- 

i ber). First relief of Lucknovr 

by Havelock and Outram (Sep- 
1 tom ber). Final relief of Luck- 

I now by Sir Colin Campbell 

(November). 
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(iSXERAL HtSTOUV. 


1868 (February 25). liOrd Derby, 
Prime Minister. 


1850. Italian War. — Battles of 
Magenta and Solferino. 

(June 18,) Lt»rd Palmerston, 
Prime Minister. 


1865 (Xoveml>er (>), Tx)r<l Rnwell 
l)e(jonies Prime Minister on 
death of honi Palmerston. 

1866. War l)etween Prussia ami 
Austria. — Battle of Kuniggratz 
or Sadowa. 

(July 6.) Lord IVrby, Prime 
Minister. 

1868 (February 27). B. Disraeli, 
Prime Minister. 

Abyssinian exjMMlition. 

(December g.) W. E. CJladstone. 
Prime Minister. 

1860 (XovemVjer). Suez Canal 
oj>ene<l. 

1870. Franco-fierman War.— Revo- 
lution in France. 

1871. King William of Prussia 
becomea Derman Ernjieror. 

1874 (February 21). B. Disraeli, 
Prime Minister. 


India. 


1858. Government of India Act, 
1858 (21 & 22 Viet. 0. ic/)), 
places Britisli India under direct 
government of (Vown. — Lord 
(Vnning, Viceroy. 

(November r.) Qu<‘<‘n’s Amnesty 
PrcKlaination published in 
India. 

1850. Punjab (‘on^tituted a T.icu- 
tonant-Goverm*rshi]) under Sir 
John r^Awrence. 

Indian ('ode of (*ivil I*roi‘(»d\irf* 
passed. 

1860. Indian Penal (‘o<lc passed. 

1861. Indian (*ivil Srrvir^* Aet, iSAi 
(24 & 25 Viet. e. ;4), Indian 
(uum’ils .Act, iSfti (24 & 2; 
Viet. c. 07), ami Imlian llikdi 
Courts Act, iS/a (’4 & 2; Viet, 
e. h>4), passed by Parliament, 
--(’ode of (Viminal IVoeedure 
passed in India. 

1862-3. U>rtl Elgin, Viceroy. 

1864-0. L>rd Liwrence, Vircn)y. 

1864. Bhutan Dwars anm^.ved. 

1865. Indian Succession Act passed. 


1860. Famine in Orissa. 


1867 (September), Straits StUlle- 
monts .separated from India. 
1868. Slier Ali, .Amir of .Afghani** • 
tan. 


' 1869-72. Lord Mayo, Viceroy. 

, 1800. Legislative Department of 
(b)vernment of India estah- 
li}«hed. 

i 1872. Indian (^ontract Act ami 
i Evidence .Act passed, 

j 1872-6. J.rord Northbrook, Vice- 
I roy. 

I 1876-80. TiOrd Lytton, Viceroy. 

! 1876-8. Famine in India. 
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OeNEBAT. HrSTORY. 


1877. RusBO-Turkish War. 


1878. Treaties of San Stefano 
(March) and Berlin (•Inly). 


1880 (April 25). W, K. OladKtone, 
Prinu* Minister. 

1882. Indian troops used in the 
Egyptian War. 


1886 (June 24). Lord Salishury. 
Prime Minister. 

1886 (February 6). W. E. (dad- 
stone, Prime Minister. 

(A»ipust v) Tiord Salisbury. 
Prime Minister. 

1887. Jtibjb‘e of Queen \dctoria’s 
reign. 


1862 (.Vugus^iS). W. E. (tlad.sfone. 
Prime Minister. 


1894 (March 3). liord Rosebery, 

Prime Minister. - 

t 

t 

1895 (July 2j.* I^rd Salisbury, 
Prime Minister. 


India. 


1877 (January i ). Queen pro- 
claimed Empress of India at 
Delhi. 

1878. Inva,sion of Afghanistan. 

1879 (July). Treaty of Oandamak, 
(Se])tember.) Cavagnari killed 

at Cahill. — Engli.Hh invad(‘ Af- 
ghani.stan. 

1880- 4. Lord Ripon, Viceroy. 

! 1880 (July). Abdurrahman recog- 
j ni'zed as Amir of Afghanistan, 

j — Battle of Maiwaml. CJeneral 

; Roberts* march from Cabul to 

j Kandahar. 

; 1884. Boumlary ('ommission ap- 
I pointed to settle Xorth-West 

i frontier. 

j 1884-8. Lord Dufferin, Viceroy. 

! 1885. 'Diird Burmese War. 

1880 (January 1 ). Tj^per Burma 
annexed. 

(November 21.) Legislative Loun- 
eil establishe<l for North-Wes- 
tern Provinces. 

1888-93. l..ord I^AUsdowne, Viceroy. 

1889. Military exjicditions sent 
against hill tribe.s. 

1890. Chin and Lushai expeditions. 
— Rising in Manipur. 

1891. Massacre in Manipur. 

1802. Constitution and procedure of 
Indian l>t‘gislative Councils al- 
tered by Indian Councils Act. 
iHt)2 (55 & 56 Viet. c. 14). 

1893. Separate armie» of Madras 
and Bombay aboIi.she<l by Ma- 
dravS and Bombay Armies Act, 
1803 (5(> & 57 Viet. c. 62). 

(June 26.) Indian Mint cIo.sed. 

, 1894 (January 27). Lord Elgin, 
Viceroy, * 

(December 27.) Import duty 
imposed on cotton. 

1895. (Jiitral Ex|)etlition. 


1896. Appearance of plague in 
Bombay. 
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Gkkkr\l History. 


1897 (June). Jubilee celebrations 
in England. 


1890 (Octobt'r 1 1 ). Boer W ar cum 
niencetl ; eiideii May 31 , 

1901 (January J 2 ). IVath of Queen ‘ 
Victoria. 

(January 24 .) IVcK-lamation of 
King E<lward VII. 


1902 (August 9 . ) Coronal ion. 
(January 30 ), Anglo-* Ja pa ne?»c 

Treaty signc<l. 

(July.) Mr, Balfour, Prime Minih- 
ter. 


1904 (February S). Ku^.'io-Jalmne^e 
War coinnienml : emle<l .Sei>- 
tembiT 5 , 190 ; ; Peace Treaty 
signed at Portsnjouth, T.S.A. 

Anglo-French Agreeraent signed, 
1906 (August 13). Anglo-Jafianeae 
Treaty signed. 

(Xovemlier. ) tSir Henry Camp- 
bell-Bannerman, Prime Minis- 
ter. 


India. 


1896-7. Famine in India. 

1897 (April 9 ). liegislative t^ouncil 
establiahoil for Punjab, Burma 
const it ute<l a Licutenant-Gover- 
norship, with a l^egislative 
. Council. 

I (June 13.) Earthquake in Bengal. 
I War on North-WesU'rn frontier. 

■ 1898. .\pj>earance of plague at (*ai- 
cutta an<l in Madras. Famine 
(‘om mission. 

1899 (January f*<'rd fWzrm. 
Viceroy. 

1899 1900. Recurrence of famine 
in India. 

1901 (04'tolHT). Death of Amir 
Abdur Rahman of Afghanistan. 

Punitive oiaTations against Mali* 
Hud Waxiris. 

f (XovemlxT.) Constitution of the 
j .Vortli-WcMt frontier IVovince 

{ under a Chief (‘omriiinhioner. 

I 1902, ‘ Xorth-Westem IMniiu es 
i ami Oudh ’ renaimnl ‘ riiitcNl 

Provinces of Agra and Oudh.’ 

I 1902-3. Indian Pt»lice Coinruissifin. 

I 1903 (January). l>e)hi Durbar. 

((K'tolH»r.) Incorporation of lierar 
ttith the Central IVo^ in<‘«*e. 
j 1903 -4. Misshm to TiU’t. 

I 1904. Imiian CniversitieH Act. 

1904-5. Mission to pibul. 


1905 ( .March ). < ’onstitut ion of Rai l- 
way Board in India. 

(.\pril 4 .) Earthquake in Punjab. 
H 4 H>rgam 3 Eat ion of .Military De- 
partment of the Government of 
India: creation of Army ami 
.Military Supply Departments. 
Eastcum Bengal and Aasam oon- 
atikuted a separate administra- 
tion under a tiputenant-Gover- 
nor with a Tjegislative Coimril. 
(November 18 .) IxHrd Minto, 
Viceroy, . 
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Goveknoks-Genekal of Fort William in Bengal*. 


1774. Warren HaHtings ((:iovcrnor 
of Bengal from 1772 ). 

1785. Sir J. Macphernon (temporary, 
February i, 1785 , to Septemlwr j 
12, 1786). 

1780. LonI CornwalliH, 

1793. Sir .John Shore (Lord Tcign- 
mouth). 

1798. Sir Alured (larke (temporary, 
March 0 to May iH, !79>^). 

1798. Karl of Mor!iingt<»n (.Mar<piis 
\Vell(*slev). 

1805. Lord (Wnwalhs (t<i<»k otHce 
July 30. died October 5). 


1806. Sir George Barlow (tempo- 
rary, October 10 , 1805 , to July 
31 , 1807 ). 

1807. Lord Minio. 

1813. I.K:yrd Moira (xMarquia of 
HaKtinga). 

1823. Jolin Adam (t^uuporary, 
January o to August i, 1823). 

1823. Lord Amhernt. 

1828. \V. B. Bayley (temporary, 

March 13 to July 4, 1828;. 

1828. Lord William Ihmtinek. 


Govkrnoks-Genekal ni- Inuia. 


1834. Lord \>'tlliam Beiitim k. 

1835. Sir ('hnrles Meletdfe (leni 

porary, .March 2<\ 1835, lo 

Marcdi 4, 183^). 

1830. Lord Auckland. 


J 1842. Jxord KUeiiborcmgl). 

1844. Sir Henry ( l./ordj Hardiiigf 
1848. lx»rd l)alliou>ie. 

1856. Lord Canning. 


Viceroys and Govkknous-Genkral 


(FflO.M Nov. 1, 1858). 


1858. liord Canning (eoiitinued 
^'ieeroy). 

1862. Lord Elgin. 

1864. Sir John (Lord) iaiwrem e. 
1809. L>rd Mayo. 

1872, Lord ^>rth brook. 

1870. Lord J^ytton, 


ah ; 1880. ]a.>rd ICipon. 

, 1884. lA»rd Dutlerin. 
j 1888. Jx)rd l.<ani^<iowiu'. 
i 1894. U>rd Elgin. 

! 1899. Lord C'urzon. 
i 1905. liOrd Mint(». 


i’RE.Slint;N IS l)F THE liuARD (.)F CONTROL. 


1784. Lor<l Sytiney. 

1790. W, W. GrenvilU’ (aft< rwnrds 
Ivord Grenville, 

1793 . Henry Dundas (iifterwarda 
Viscount Melville). 

1801. Jjord Ix^wiaham (afterwartls 
Dartmouth). 

1802. Ixird C-aatiereagh. * 

1806 (Februaryi 1 2 ), laird Mint(». 

‘ For more minute jmrticulars 


1806 (tJuly 2<>). Thomah (irenvillc, 
1806 (CK tober t). (ieorge Tierney. 

I 1807. KolxTt Dundas (afterwards 
i Viscount Melville). 

! 1809 (July). Lord Harro^by. 

1809 (Noverakir). Robert .Dundaa 
(afterwards Viscount Melville). 
1812. Earl of Buckinghamshire. 
1810. George C^^nning. 

as to dates see the India List. 
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■ I 

189^. Quuies Bathurst. | 

1^88. Chji^les Watkins Williams- i 
5 '^'Wynn. I 

jL888 (February). Iinl>ert Duiuias j 
(afterwards Viscount Melville), j 
1828 (8cpt.). Ix>r(i Ellen iMjrough. ; 
1830. Charles Craut (afterwarch | 
lx>rd (denelg). 

1834. Ixtrd Ellen borough. 

1835. Sir John (’am Hohhouse. 

1841 (Se|>t.}. liOrd Kllenborough. 
1841 (0t'tolH*r). l>onl Fitzgerald 

ami \'eKei. 

1843. Ixml Ri}>on. 


1846. Sir John C^am Hobhouse. 

1852 (February 6). Fox Mauh 
(afterwards l^ord Paiiniure and 
Earl of Dalhousie)- 

1852 (February 28). John Charity 
Herries. 

1852 (December to). Sir Charlch 
Wood (afterwards Viscount 
Halifax). 

1855. Koi^ert Wrnon Smith (aftiT- 
waidsH Lord Lyvedeii). 

1858 t. March (*)- l>onl Kllenborough. 

1858 (June). L»rd Stanley (after- 
wards Earl of lh*rby). 


SecivKTauiks (,)I Stati; Inkia. 


1858. 1/ord Stanit‘y (Hft<TWttrds Karl 
of Derby). 

1859. Sir ('harlc'^ \V<s>d (aftcrM'Hrd*^ 

Viscount Halifax). 

1866 (February). L*rd tic (irevaml 
Hipon (aftt^rwards .Martpiis td 
Hi|s»n). 

1866 (July). Lt>rtl t'ranbornc 

(afterwards .Martjuiw of Sali?^ 
bury). 

1867. Sir Stafforti Northcotr 

(aflerwanls Karl of Itldes- 

leigh). 

1868. Duke td .\rgyll. 

1874. Ixtrtl Salisbury. 


1878. (I'athornc llanly (ii^tc^WHnl^ 
Karl of Cratjbnstk). 
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A DIGEST OP THE LAW RELATING 
TO THE GOVERNMENT OF INDIA 


CHAPTER I 

mSTOIUCA L I NTKODUt TI( )X 

BfUTLSH autliority in Indita may be traced, liistorically, to Twofold 
a twofold sourct‘. It is dt*riv’ed partly from the British 
(Vown and Parliament, partly from the Great Mogul 
other nativ'e rulers of India. 

In Kngland, the ])owers afid privileges granted by royal 
charier to the Kr.si India Gompany were (‘ontirmed. supple- 
mented, regulnt(‘d. and curtailed by suect^sive Acts of Par- 
liauHUit, and weiv tinally transferred to t ho Grown. 

In India, conc(‘ssions granted by, or wrested from, native 
rulers gradually established the Company and the Crown as 
ter}'itorial sovweigns, in rivalry with other country powers : 
ajai finally left the British Crowm exercising undivided sove- 
rf'lgnty througliout British India, and paramount authority 
over I lie sul^ordinate native States. 

It is with the development of this power in England that 
we are at pr(»sent concerned. Tlie history of that develop- 
ment may he roughly divided into three pericxls. 

During the first, or trading, period, which begins with the Three 
cliarter of Klizahetli in lt>oo, the East India ('ompany are [ 

]>rimarily traders. They enjoy important mercantile P**'^'^* 
leges, and for the purposes of their trade hold sundry factories, develop- 
utostly on or near the coast, but they have not yet assumed 
the responsibilfties of territorial sovereignty. The cession of 
Burdw'an, Midnapore, and Chittagong in 1760 makes tluun « 
masters of a large^tract of territory, but the first period may, 
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perhaps, be most fitly terminated by the grant of the fihvani 
in 1765, when the Company become practically sovereigns of 
Bengal, Behar, and Orissa. 

During tlie second period, from i7f>5 to 1858, the (Vmipany 
are territorial sovereigns, sharing their sovereignty in dimin- 
ishing proportions with the Crown, and gradually losing their 
mercantile privileges and functions. This period may, with 
reference to its greater portion, be d(‘scribed as the period of 
double government, using the jihrase in the sense in whic’h it 
was commonly applied to the system abolished by tlie Aft of 
1858. The first direct interference of Parliament with the 
government of India is in 1773, and the Board of Coiitn*! is 
established in 1784. 

The third and last piTiod. the period of governm(‘nt hy the 
(Vown, begins with 1838, when, as an immediate consequeiua* 
of the Mutiny of 1857, the remaining powers of the Hast Indi.'i 
Company are transf(‘rred to the Crown. 

In each of tlicse periods a few datt*s may lx* s<*h‘cted as 
convenient landmarks. 

Land- The first peri<Ml is tlu‘ periial of charters. Tin* charUu* ot 
continued and supplemented by other charters, of 
period. wliich the most important were James Ps charter of iLo(*, 
Charles IPs charter of if>tn, James II’s charter of and 
William Ill’s charters of ibo j and 

The rivalry between tin* Old or * Lomlori ' Company and 
the New or ‘ English ’ Company was terminatiKl by the fusit)!! 
of the two Companies umler (iodoljihirfs Award of 1708. 

Tlie w'ars with the French in Southeriijndia between 1745 
and 1761 and the battk*« of Plassey {1757) and Ba.\ar (I7b4) in 
Northern India indicate the transitioa to* the second jieriod. 
Und- Tlie main stage*^ of the second jierKxl are miirkeHl by Acts 
geconV^ of Pafliament, (XJcurririg with one exception at regular in- 
period. t^rvals of twenty years. 

North’s Regulating Act of 1773 {13 Geo. ill, e. 6j) was 
followed by the Cliarier Acts of 1793, 1813, 1833, and 1833. 
The exceptional Act is Pitt’s Act of 1784. 
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The Regulating Act org«ani7>ed the government of the Bengal 
Presidency and established the Supreme Court at Calcutta. 

The Act of 1784 (24 Geo. Ill, sess. 2, c. 25) established the 
Board of Control. 

The (harter Act of 1793 (33 Geo. Ill, c. 52) made no material 
change in the constitution of the Indian Government, but 
Iiappened to be contemporaneous with the permanent settle- 
ment of Bengal. 

The Charter Act of 1813 (33 Geo. Ill, c. 135) threw open the 
trade to India, whilst reserving to the Company the monopoly 
of the China trade. 

The (barter Act of 1833 ( ; & 4 Will. IV, e. 85) terminated 
altogether the trading functions of the Company. 

The Charter Act of 1S53 {16 & 17 Viet. e. 95) took away 
from the Court of Directors the patronage of po.s(s in their 
service, and threw open the covenanted civil service to general 
c<)mpetition. 

The tliird period was usherKl in by the (h)vermnent of Land- 
India Act, 1858 (21 k 22 Viet. c. lob), which declared that 
India was to be governed hy and in the name of Her Maje.sty. 

Th(» cliango was announced in India hy the Queen's Procla- 
mation of Xoveiul)er i, 1858. The legislative councils and 
the high (‘ourts wei’e established on their present basis by two 
Acts of 180 r (24 & 25 Viet, cc. (7, 104). Since that date 
Parliamentary legislation for India has been contined to matters 
of detail. The East India Company was not formally dis- 
solved until 1874. 

The fust (‘harter of the East India (\7mpany was granted Charter j 
• .til Klizabeti 

on December 31, iboo. The circumstances m wiucli the 

grant of thi.s charter aijose have been well described by Sir A. 

Lyall K The customary trade routes from Eurt>pe to tJie 

East had been closed by the Turkish Sultan. Anoth^ route 

lUwl iJetui opened by the discovery of the Cape of Good Hope. 

Thus the triute with the East had been transferred from the 

cities and states on the Mediterraoean to the states on the 

‘ British Dominion in India, 

B 2 
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Atlantic Hca-hoard. Among these latter Portugal took 
the lead in developing the Indian trades and wheui Po])e 
Alexander Vl (ReKltTic Borgia) issue^d his Itull of May, 
dividing the? whuk> undiseovewd nem-Phristian world betwcHm 
Spain and Portugal, it was to Portugal that he awardiKl India, 
But since 1580 Portugal had been subjeH?t to the Spanish 
Crown Holland wius at war w ith Spain, and w as endeavouring 
to wre\st from her the monopoly of Eastern trade which had 
come to her as sovereign of Portugal. During the closing 
ye*ar.s e^f the .sixteenth century, assen'intions of Dutch nuTchants 
had fittoil e"vut two gre»at exiunlitions to Java hv the (’ape 
(i5C)5-(/), and 151)8“ (ad. and wiTe shortly (it)o2) t<j hv (‘om- 
hinexl into the powerful Dutcli East India (Vuuj>any. Pro* 
te\stnnt Englaml was the ]>olitiral ally of H(»lland. hut Imm’ 
commeTi ial rival, and English merchants wrre not prc])arcd to 
see tlie Imlian trade pass wholly into her hands. It was \u 
the‘sc circumstances that <»n Sc]U<‘n»laT 1500. the mcr* 
chants of L(»nd<»n held a meeting at EtmnderV Hall, nndrr the 
Lord Mayor, and re.solvcd to form an as.s(K iation for tin* pur* 
])Osc of estahlishing dins't trade with India, lint negotiations 
for jKNue were then in }>rogress at Bouh»gne. am! (^tneen 
ElizaVadh was unwilling to take a step wliii h wauild gi\c uin* 
})rage to Spain. Hence she delaycnl for fifteen months to 
grant the eliarter f(»r wdiieh the London mereliants had 
ti<»n(*d. The ehart(*r in<‘orporat»*<i (deorge, Earl <»f Cumber- 
land, and 215 knights, aldermen, and burgesses, by tlie name 
of the * Oovernor and Company of Mereliants <»f London 
trading with tlie East Indies/ The (Virnpaiiy were to elect 
annually one governor and twenty Jour (‘ommittees, who 
W'ere to liave the direction <»f the (V)mp;tny’H voyages, the 
provision of shipping and merchandises, tlie sale of mer- 
(JiandiiHl^s returned, and the managing of all other things 
belonging to the Comjmny. Tliomns iSmith. Alderman of 
London, and fbivernor of the lievant CompaRV, was to he 
the first governor. 

The Company might for fifteen years ‘ freely traftic an<l use 
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the trade of inerehandiHe by nea in and by such wayn and 
pasHagCH already found out or which hereafter Bhall be found 
out and dincovered . . . into and from the East Indies, in the 
countries and parts of Asia and Africa, and into and from all 
llie islands, ports, havens, cities, creeks, towns, and places of 
Asia and Africa, and America, or any of them, beyond the 
Cape of Bona Esperanza to the Streights of Magellan.’ 

During these iifte(*n years the Company might assemble 
themselves in any convenient place, ‘ within our dominions 
or elsewhere,’ and tlnne ' liold court’ f(»r the (Company and 
tlu‘ artairs thereof, and, being so assembled, iniglit 'make, 
ordain, and eonstitute sueh and so many reasonable laws, 
constitutions, orders, and or<linan<*es. as to them or the greater 
part of them l)eing then and then* pres(*nt. shall seem necessary 
and convenient for tin* good government of the same C‘om- 
l»any, and of all factors, masters, mariners, and other officers, 
(‘iiiployed or to lx* employed in aiiy of tlx'ir voyages, and for 
the better advanc(*itn*nt and e(Uilimiance of the said tradt* and 
Iraffiek.’ They might also imp<»se sticli pains. punishnn*nts, 
and j)(‘nahies hy iia])risonment of hotly, or hy lines and 
ame!viann*nts, as might s<*em necessary or eonvt*nienl fi»r 
observation of these laws and »»rtlinances. But their laws 
and ])unishinents wen* to lx* reasonahh*. and not contrary 
or re{)Ugnant to tlx* hiws. statutes. <»r customs (»f the Englisli 
realm. 

The charter \\a.s to last for fifteen years, sui)j<‘ct to a power 
of d(*terinination on two years* warning, if the tradt* did not 
appear to he proli<ul>le to the realm. If otherwist*, it might 
he rein^wed for a further term of fifteen years. 

The Compatiy's riglit of trading, during tlie term and within 
the limits of the charter, was to be exclusive, but they might 
granj lieenees to trade. Cuautlu»rized traders were to fx* liable 
to forfeiture of their goods, ships, ami tackle, and to * imprison- 
ment and other punishment as to us, our heirs and suc- 
cessors, for so high a contempt, sliall seem meet and con- 
venient/ 
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The Company might admit into their biKly all Huoh appren- 
tices of any member of the Company, and all such servants or 
factors of the Company, ‘ and all such other ’ as to tJie majority 
present at a court might be thought fit. If any member, 
Imving promiml to contribute towards an adventure of the 
Company, failed to pay his contribution, he might bo removed, 

^ disenfranchised, and displaced. 

Points of The points of constitutional interest in the charter of 
constitu* 

tional in- Elizabeth are tlie coiistiiiition of the C<>m]>any, its privileges, 
^^er"of legislative powers. 

J^izabeth. The twenty-four committees to whom, with the governor, 
Constitu- * r- » 

tion of is entruskxl the direction of the Company’s busint'ss, are 
Compaij. bodies, and are the prKleec^ssors of tlie later 

directors.' Their assembly is in sul^sequent cluirtf'rs called 
the court of committees, as distiiigiiiHh(‘(i frtuii the court 
general or general court, which answers to tia* ‘general 
meeting ’ of modern companies. 

The most noticeable difference betwc'cn the charter and 
modern iiistrumcnls of association of a similar charaeti*r is 
tlie absence of any reference to tht* ca]MtaI of the Comjiany 
and tla* corresponding ipialifieatirui and voting ]Movers of 
members. It ii])j»ears from tlie charter that tin* adventurerN 
had undertaken to contribute towards the first voyage certain 
sums of money, which were 'set down and written in a book 
for tliat pufjiose,’ and failure to pay their contributions to the 
treasurer within a speeifiiHl date was to im(»lv(‘ ‘ removal and 
disenfrancliisfMnent ’ (»f the defaulters. But the charter does 
iK)t specify the amount of the several eontrihutions \ and for 
all that appears to the contrary each adventurer was to he 
equally eligible to the office of committee, and to have equal 
voting power in the gcmeral court. The exjilanation is that 
the Company belonged at tlie outset to the simpler and jooser 
form of association to which the City Companies then belonged, 
and stili belong, and which used to be knowm by the name of 

^ The total amount suberiM inSeptomWr, 1599, waa £30,133, and there 
were 101 subscribers. 
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* regulated companies.’ The members of sucli a company 
were subject to certain common regulations, and were entitled 
to certain common privileges, but each of them traded on his 
own separate capital, and there wan no joint stock. The 
trading privileges of the East India Company were reserved 
to the mejnbers, their sons at twenty-one, and theii* appren- 
tices, factors, and servants. The normal mrxle of admission 
to full inemberHliip of the Company was through the avenue 
of apprenticeship or service. But there was power to admit 
‘ others,’ doubtless on the terms of their offering suitable con- 
tributions to the adventure of the Company. 

When an association of this kind had obtained valuable 
concessions and privileges, its natural tendency was to become 
an extremely close corpt>ration, and to sluit its doors to out- 
siders except on ])rohibitory terms, and the efforts of those 
who sufTereil from the monoj>oiy tims created were directed 
towards reductioti of these terms. Thus by a statute of i.pi/ 
the powerful Merchant Adventurers trading witli Flanders 
had been r(‘(|uired to reduce to lo marks (iO 4^/.) the fine 
payahlc on admission to their btaly. By similar enaclnn^nfs 
in tJie seventeenth eeiiturv the Russia Company and Levant 
Company were compelled to grant privileges of membership 
on such (rasy terms as to riMider them of merely nomiiuil value, 
and thus to entitle the companies to what, according to Adam 
Smith, is the higiiest eulogium which can he justly bestowed 
on a regulatcHl comi)any, that of being merely useless. Tlie 
charter of Elizabeth contains nothing specific as to the terms 
on which admissioJi to (he privileges of the Company might be 
obtained by an outsider. It had not yet b(‘en ascertained 
how far those privileges would he valuable to members of the 
Company, and oppressive to its rivals. 

The chief privilege of tlie (’ompaTiy was the exelusWe right rrivileces 
of \r^iug between geographical limits which were })raetieally pa»y. 
the Cape of Good Ho})e on the one hand and the Straits of 
Magellan on the other, and which afterwards became widely 
famous as the limits of the Company’s charter. The only 
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reisirietion imposed on the right of trading witlnn this vast 
and indefinite area was that the Company were not to ‘ under- 
take or address any trade into any country, imrt, island, 
liaven, city, creek, towns, or places being already in the law- 
ful and actual possession of any such Christian Prince or 
State as at this ]irescnt or at any time hereafter shall be in 
league or amity with us, our heirs and successors, and which 
doth not or will not accept of such trade.’ Subjei‘t to this 
restriction the trade of the older continent was allotttxl to 
the adventurers with the same lavish graiuh‘ur as that with 
which the Pope had granted rights of sovereignty over ihr 
new eonthient, and with which in oni own day llw cc»ntincnt 
(»f Africa has becji parcelled out among ri\al chartered 
companies. Tin* limits of the Knglish charter of J(»oo wer(‘ 
identical with the limits of the Dutcl; charter of and the 
two charters may be regarded as the Ihotestant eounlerchiims 
to the monopoly elaiiiUM:! under lV>pe Alexander's Dull. 
During the first few years of their existence the two Com* 
})anic.s carried on their undertakings in co-(»peratioji with <»aeh 
utlier, but they soon began to (luarrel, and in lOii wt* liud the 
London merchants l>raying for prutcctif)ii against tlunr Dutcli 
cunipetitons. Projects for ainalgaination of the English and 
Duteli Coni}>anit‘S fell through, and during the greattT part oi 
the seventetmth centiirv Holland was tlie most formidahh' 
rival and opponent of English trade in tin* East. 

‘ By virtue of our Prerogative Royal, which wt^ will not in 
that behalf have argued or brought in t|ueHtiofi,’ the Queen 
straitly charges and conunands her hul^jeels not to infringe 
the privileg<*s granted by her to the Company. !ipon pain of 
furieiiuvm and oilier jienalties. Nearly & century was to 
elajise before the Parliament of 1O9J formally deelanHl the 
exercise, of this uncjuestionablc prerogative to be illegal as 
transcending the powers of the (/rown. But neither al the 
beginning nor at the end of tlie «ifventw*nth cenAury was any 
doubt entertained as to the extw‘dien<*v. as apart from the 
‘ .constitutionality, of granting a trade monopoly of this demTi])- 
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lion. Such monopolies were in strict accordance with the 
ideas, and were justified by the circumstances, of the time. 

In tlie seventeenth century the conditions under whicli 
private trade is now carried on with the East did not exist. 

Beyond certain narrow territorial limits international law did 
not run, diplomatic relations had no existence K Outside 
those limits force alone ruled, and trade competition meant 
war. At the j)reseut day territories are annexed for the sake 
of develoj)iiig and securing tnwle. The aiuiexations of tijc 
sixteenth century were annexations, not of territory, but of 
trading grounds. The ])re8sure was the same, the objects 
\v(‘re the same, the methods dith*re]it. For the successful 
ju'OHecution of I’lastern Iriuht it was necessary to liave a/i 
association powerful enough to negotiate witJi native princes, 
to (‘iiforce discij)line anumg its agents and servajits, and to 
drive oil’ Euroi)eau rivals with the strong hand. Xo Western 
►State could afford to s\ipport more than one sucli association 
without dissi})ating its strength. The indei)endent trader, 
or interlo})er, was, through his weakness, at the mercy of tlie 
foreigner, and, through liis irrespoiL<ibility, a source of danger 
to his countrymen. It was l)ecause the trade monopoly of 
the East India Uonijainy had outlived the conditions out of 
whicli it arose that its extinction in the nineteenth century 
was greeted with gtuieral and just apjwoval. 

The ))owers of making laws and ordinances granted by the i.cgivsla- 
charter of Elizabeth did not differ in their general provisions powers of 
from, and were evidently modelled on, the jiow’ers of making tompany. 
hy-law's commonly exercised hy ordinary municipal and com- 
luercial corporations. Xo co))ies of any laws made under the 
early charters are •known to exist. They would doubtless 
have consisUxl maijily of regulations for the guidance of the 
Company’s factors and ap])rentices. Unless supplemented by 
judicial and punitive powers, the early legislative powers of 

* The Htate of%hiugH in KurojHjaa waters was nor much better. {Se<‘ the 
liescriptiou of j)iracy in tiie McHliterranean in the Bcventoenth century in 
^iuHson, Uutoirc dti Cot/imerd^ Frun^ais Ic Lctwitf chap. ii. 
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tlie Company could liardly liave been made effectual for any 
further purpose. But they are of historical interest, as tlie 
germ out of which the Anglo-Indian codes were ultimately 
developed. In this connexion they may be usefully com- 
pared with the provisions which, twenty-eight years after 
the charter of Elizabeth, were granted to the founder's of 
Massachusetts. 

In 1628 Charles 1 granted a charter to the Governor and 
Company of the Massachusetts Bay in New England. It 
created a form of government consisting of a governor, 
deputy governor, and eighteen assistants, and directed them 
to hold four times a year a general meeting of the Company 
to be called the ‘great and general Court/ in which general 
court ‘the Governor or deputie Governor, and such of the 
assistants and fre(‘inen of the Company as shall he present 
shall have full power and authority to choose other jx^sons 
to b(^ free of the (‘ompany and to elect and constitute such 
officers as th<‘y shall think litte for managing the affairs of 
the said (wovernor and Company and to make Lawes and 
Ordinances for the Gocxl and Welfare of tlu^ saide Com])any 
and for the (Government and Ordering of tin* said Landes and 
Plantasion and the People inhabiting and to inhabit the 
same, s(Xi as such Lawes and Ordinances be not (‘ontrary or 
I’epugnant to the Lawes and Statutes of tins our realnie ()f 
England.’ The charter of 1628 was re])laced in 1091 ])y 
another charter, which followtKl tlic same general lines, but 
gave the government of the colony a less commercial and nujre 
political character. The main provisions of the charter of 
1691 were transferred bodily to the Massachusetts constitu- 
tion of 1780, w'hich is now in force, and which, as Mr. Bryci? 
remarks \ profoundly influenced the convention that prepared 
the federal constitution of tlie United States in 1787. 

Thus from the same germs were developed the independent 
republic of the West and the dependent empire of tlie East. 

' American CommonvmUhf pt. 2, chap, xxxvii. See also liyall, Brituh 
Dominion in India, p. 54. 
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The Massachufcjetis Company may be taken a8 the type of 
the bodies of adventurers who during the early part of tlie 
seventeenth century were trading and settling in the newly 
discovered continent of the West. It may be worth while to 
glance at the associations of English merchants, who, at the 
date of the foundation of the East India Company, were 
trading towards the East. Of these the most important were 
the Russia or Muscovy Company and the Levant or Turkey 
Company ^ 

nie foundations of the Russia Company - were laid by tlie 
discoveries of Ricliard Chancellor. In 1553-54 they were 
incorporated by charier of Philip and Mary under the name 
of ‘ tlie Merchants and Adventurers for the discovery of lands 
not before known or frequented by any Englisli.’ They w(^re 
to be governed by a court consisting of ojie goN crnor (the lirst 
to 1)0 Sebastian Cabot) and twenty-ciglit of the most sad, 
discreet, and learned of tlie fcllowshiiis, of whom four witc 
to be called consuls, and the others assistants. They were to 
have liberty to resort, not only to all parts of tlie dominions 
of ‘ our cousin and brother, Lord John Bazilowitz, Emperor 
of all Russia, but to all other parts not known to our subjects.’ 
And none but such* as were five of or licensed by the Company 
were to frequent the parts aforesaid, under forfeiture of ships 
and merchandise— a comprehensive monopoly. 

In 1566 th(‘ adventurers were again incoiporated, not by 
charter, but by Act of Parliament, under the name of ' the 
fcllowshi]) of English Mercliants for discovery of new' trade 
with a monopoly of trade in Russia, and in the countries 

^ A good account of the great trading conipanies is given by Bonna.*?- 
bieux, Lcs Urandes ComjHignm dc (Jomrmm (Paris, 1892). See also (Jaustou 
and Kcono, The Early Chartered ComiHuiics (1896), the article on ‘Colonies, 
Government of, by Companies ’ in the Dictionary of Political EconBmy, the 
artiMe T)n ‘Chartered Comj)anic8’ in the Encydopaedia of the Laws of England, 
and Egorton, Origin and Growth of English Cobnics (1903). 

^ As to the Rifhsia Company, sec the Introduction to Early Voyages to 
Russia in the pifblications of the Hakluyt Society. 

* This is said to have been the first English statute which established an 
exclusive mercantile jorporation. 
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of Arineuia, Media, HjTcania. Pernia, and the C^aapiaii 
Sea. 

Ill the seventeenth century they were compelled by the 
Czar of the time to share with the Dutch their trading privi- 
leges from the Russian Government, and by an Act of 1698, 
which reduced their admission tine to £5’, their doors were 
thrown open. After this they sank into insignificaiue. 

A faint legal trace of their ancient privileges survives in 
the extra-territorial character belonging for marriage pur])Os(‘s 
to the churches and chapels formerly attached to their factories 
in Russia. Some years ago they existed, perhaps they still 
exist , as a dining club 

Levant The Levant Company'^ was founded by yueeu Klizai)etli 
Companv. purpose of developing the trad(‘ with Turkey under 

the concessions then recently granted by the Ottoman Porte. 
Under arrangements made w’ith vaiious (hristian powers and 
known as the Uajiitulations. foreigners trading or residing in 
Turkey were withdrawui from Turkisli jurisdiction for most 
civil and criminal puri)oses. The first of the (apitulations 
granted to England bears date in the year 1579, and th(“ 
first charter of tiie Levant C‘om])aiiy was granted two years 
afterwards, in 1581. This chart(*r was extended in 
renewed by James 1 , confirnu‘d by (Tarles II, and, like the 
East India Comjmny’s eharters. re<‘ognized and modified by 
various Acts of Parliament. 

The Levant (\>m})any attempted to ojMMi an overland trade 
to the East Indies, and sent merchants from Ale]>))o to Bag- 
dad and thence down the Persian (iulf. These merchants 
obtained articles at Lahore and Agra, in Bengal, and at 
Malacca, and on their return to England brought information 
of the profits to be acquired by a trade to the East Indies. 
In 15^3 the Ijevant Company obtained a new^ charter, em* 
powering them to trade to India overland tlirough the terri- 

‘ 10 & u Will. Ill, e. 6. 

" MacCulloch, l)ictiomry of Commerce^ 1871 edition, 

“ As to tlie Levant Company and the Ui}»itulii(iuns^ see below, p. 35 ;j. 
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torioK of tlio Oram] Sif^nor. Umlor these eireu instances it- is 
not surprising to find members of ilie Levant Company 
taking an active part in the promotion of the East India 
Company. Indeed the latter Company was in a sense the 
outgrowth of the former. Alderman Thomas Smith, the 
first Governor of the East India Company, was at the same 
time Governor of the Levant Company, and the adventures 
of the two Companies were at the outset intimately connected 
with each other. At the end of the first volume of court 
minutes of the East India Company are copies of several 
letters sent to Constantinople by the Levant Company. 

Had history taken a different course, the Levant Company 
might have founded on tlie shores of the Mediterranean an 
empire built up of fragments of the dominions of the Ottoman 
Porte, as the East India Company founded on the sliores of 
the Pay of Bengal an em])ire built u]) of fragments of the 
dominions of the (Jreai Mogul. Hut Kngland was not a 
.Nfediterranean power, trade with the East had been deflected 
from the Mediterranean to the .Atlantic, and the causes which 
had destroyed the Italian merchant states were fatal to the 
Levant Company. As the East India Company grew, the 
Levant (,k)mpany dwindled, and in 1S25 it was formally 
dissolved. 

To return to tbe East India Company. 

During the first tw(‘lve years of its existence, the Compaift" Tht* 
traded on ilie principle of eaeli subscriber contributing 
separately to the expense of each voyage, and reaping the 
whole profits of his sul)scri])tion. The voyages during these 
years are therefore known in the annals of the Company as 
ttie 'separate voxHges.' But, after 1612, the subscribers 
threw their contributions into a ‘joint stock,’ and thus con- 
verted themselves from a regulated company into a joint-stock 
company, which how<*ver differed widely in its constitution 
from the joint-^tock companies of ilie present day. 

In the meantime James I had in 1609 renewed the charter Jame.s Ps 
of F!lizabetli, and made it perpetual, subject to determination 
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after three year^’ notice on proof of injury to the nation. 
The provisions of this charter do not, except with regard to 
its duration, differ in any material respect from those of the 
charter of Elizabeth. 

It has been seen that under tlie charter of Elizabeth the 


law”exer- ^ Company had power to make laws and ordinances for the 

cisable orovemment of factors, masters, mariners, and other officers 
by Com- 

pany. employed on their voyages, and to punish offenders by fine 
or imprisonment. This power, was, liow^evcr, insufficient for 
the punishment of grosser offences and for the maintenanct' 
of discipline on long voyages. Accordingly, the Company 
were in the habit of procuring for eacli voyage a commission to 
the ‘ general ’ in command, empowering him to inflict punish* 
meats for non-capital offences, such as murder or mutiny, and 
to put in execution ‘ our h\\ called martial 
Grant of This course was folIowcKl until 1615, when, by a Royal 
grant of December 16, the power of issuing commissions 
embodying this authority was given to the Company, subject 
to a proviso requiring the verdict of a jury in the case of 
capital offences. 

Grant of By 1623 the increase in the iiund)er of tlie Company's settle- 
ments, and the disorderliuess of their servants, had drawn 
attention to the need for further coercive powers. Accord- 
(^jingiy King JainevS I, by «a grant of lM 4 »iunry ii|, Tfi?f gav(^ 
the Company the power of issuing similar commissions to 
their presidents and other chief ofticers, authorizing them to 
punish in like manner offences committed by tlie Company's 
servants on land, subject to tlie like proviso as to the sub- 
mission of capital cases to the verdict of a jury. 


Grant of 
1615, 


Grant of 
162.^ 


‘ For an example of a sentence of cajutul [>uniHlinient under one of these 
commissions, see Kaye, Adminifitration of Ead India Company^ p. r/*. 
In trantfcactions with natives the Company’s servants were nominally sul)- 
ject to the native courts. Rights of extra-mural jurisdiction had not yet 
been claimed. 

^ The double date here and elsewhere indicates a reference to the three 
months, January, February, March, which according tr the Old Style 
closed the old year, while under the New Style, introduced in 1751 by the 
Aot 24 Geo. II, c. 23, they begin the new year. 
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The history of the roini)any during the reigns of the first Contests 
iwo Stuarts and the period of the Commonwealth is mainly 
occupied witli their contests with Dutch competitors 
English rivals. 

The massacre of Amboyna (February i6, 162 1 ) is the Massacre 
turning-point in the rivalry with the Dutch. On the one^^^““ 
hand it enlisted the patriotic sympathies of Englishmen at 
home on behalf of their countrymen in the East. On 
the other hand it compelled the (bmpany to retire from the 
Eastern Archipelago, and concentrate their efforts on the 
peuinsul i of India. 

Under Charles I the extensive trading privileges of the Courten’s 
Company were seriously limited. Sir William Courten, 
through the influence of Endymion Porter, a gentleman of 
the bedchamber, obtained from the king a licence to trade 
to the East Indies independcjitly of the East India Company. 

His association, which, from a settlement established by it at 
Assada, in Madagascar, was often spoken of as the Assada 
Company, was a thorn in the side of the East India Company 
for majiy years. 

Under the Commonwealtli the intervention of the Protector Crom- 
was obtained for the settlement of the Company's differences 

both with their Dutch and with their English competitors. 

^ Company. 

By the Treaty of Westminster in 1654, Croinw^ell obtained 
from the Dutch payment of a sum of £85,000 as compensa- 
tion for the massacre of Amboyna and for the exclusion of 
the Company from trade with the Spice Islands. Difficulties 
arose, however, as to the apportionment of this sum among 
the several joint stocks of which the Company’s capital was 
then composed, amd, pending their settlement, Cromwell 
borrowed £50,000 of the sum for the expenses of the State. 

He thus anticipated the policy subsequently adopled by 
Montagu and his successors of compelling the Company to 
grant public l«ans as a price for their privileges. 

Ultimately* the Company obtained from Cromwell in 1657 well's 
a charter under which the rump of Courten’s Association 
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was united with the Knst India ('(JUipany, and the different 
stoeks of the rompany were united ijiio a new joint Fioek. 
No copy of tJiis charter is known to exist. Perhaps it Wii.s 
considered impolitic after the Restoration to preserve any 
evidence of favours obtained from the Protector. 

The Com- During the period after tlie Restoration the fortunes of 
the Company are centred in the remarkable personality of 

sWation. jgjj. (liild, and are depict(Kl in tlie vivid pagers of Macau- 

lay. He has described how^ Child converted the Company 
from a Whig to a Tory Association, how^ he indu(*ed James 11 
to become a subscriber to its capital, how' his policy was 
temporarily baffled by the Revolution, how vigorously h(‘ 
fought and how lavishly he bribed to counteract the growing 
influence of the rival English Company. 

Marks of royal favour are conspicuous in the charters of 
the Restoration ]>eri(Kl. 

Charles The charter granted by Charles II on April y coii- 
charter of itew and important privileges on the Company. Th(‘ir 
i66i. constitution remained practically unaltered, except that the 
joint-stock principle w^as recognized by giving each member 
one vote for every £500 subscribed by him to tbo (Company's 
stock. But tJieir powers w^re materially increased. 

They were given ‘ power and command ’ over t lieir fort resses, 
and were authorized to appoint govtTnors and other officers 
for their government. The governor and council of 
factory wevfi empowered ‘to judge all persons belonging to 
the said Governor and Company or that shall be under them, 
in all causes, whether civil or crimirial, according to tlie laws 
of this kingdom, and to execute* judgement accordingly.’ 
And the chief factor and council of any phioe for which then* 
was no governor w'ere empowered to s(*nd offenders for punish- 
ment, rither to a place where there was a geivernor and ceaim'il. 
or to England. 

The ('ompany were als^) empow'ered to send* ships of war, 
men, or ammunition for the security and defence of iheii 
factories and places of trade, and ‘to choose commanders 
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and ofiioerfcj over them and to give them power and authority, 
by commisBion under their common seal or otherwise, to 
continue or make peace or war with any people that are not 
Christians, in any places of their trade, as shall be for the 
most advantage and benefit of the said Governor and Com- 
pany, and of their trade.’ They were further empowered to 
erect fortifications, and supply them with provisions ajid 
ammunition, duty free, ‘ as also to transport and carry over 
such number of men, being willing thereunto, as they sliall 
think fit,’ to govern them in a legal and reasonable manner, 
to punish them for misdemeanour, and to fine them for breach 
of orders. They might seize unlicensed persons and send 
tliem to England, punish j^ersons in their employment for 
olTen(;es, and in case of their appealing against the sentence 
seize them and send them as prisoners to England, tliere to 
receive such condign punishment as the merits of the ofienders’ 
cause should require, and the laws of the nation should 
allow. 

With regard to the administration of justice, nothing Anange- 
appears to have been done towards carrying into effect the 
provisions of the charter of 1661 till the year 1678. At of 
Madras, which was at that time the chief of the Company’s Madras 

111 80V011* 

settlements in India C two or more officers of tlie Company teenth 
used before 1678 to sit as justices in the ‘ choultry ’ to dispose 
of petty cases, but there was no machinery for dealing with 
serious crimes 

In 1678 the agent azid council at Madras resolved that, 
under the charter of 16O1, they had power to judge all Iversons 
living under them in all cases, whether criminal or civil, 
according to the English laws, and to execute judgement 
accordingly, and it was determined that the governor and 
council should sit in the cliapel in the fort on every Wedilesday 
and Saturday to hear and judge all causes. But this high 
• 

^ ^ The sottlcmdht of Madras or Fort St. George had been erected iulo 
|b. Presidency in 1651. 

^ See Wheeler, Madms in (Men Times, 

JLBElir /I 
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court wus not to buiktsocIo the junticoH <4 ilw clumltry, lio 
were^till to hear and decide petty caaefc^. 

Giant of Ih the meantime the port and island of Boml)ay, which 
had, in i(>6i, hcxui ceded to the British CVowii as a pari of the 
Company, dower of Catherine of Bra^auza, were, i>y a charter of !()()<», 
granted to the East India Company to Ix^ held of the Crown* 

‘ as of the Manor (»f Greenwich in frw and common soccage*,’ 
for the annual rent of £io. 

And by the same charter the Company were authorizcxl to 
lake int(» their service such of the king's officers and soldi<*rs 
as should then be on the island, and should be willing to serve 
them. The officers and men who volunt(*ered their s(*rvi(reK 
under this j)ower bec»ame the cadets of the Company’s ‘ 1st 
European Regiment,’ or ‘ Bombay Fusiliers,’ afterwards the 
103rd Foot. 

The Company were autliorized, through their court of 
committees, to make laws, orders, ordinances, and constitu- 
tions foi the go(Kl government and otherwise of the port and 
island and of the inliabitants thereof and, by their governors 
and other officers, to exercise" judicial authority, and have 
powder and authority of government or command, in the 
island, and to repel any forcre which should attemjU to inhabit 
its precincts without licence, or to annoy th(* inhabitants. 
Moreover, the principal governor of the island was emj)ower<*(l 
‘ to use and exercise all those jiowers and authorities, in cases 
of rebellion, mutiny, or s(*dition, of n^fusing to serve in wars, 
flying to the enemy, forsaking colours or ensigns, or otlier 
otfences against law, custom, and discipline military, in as 
largeand ample manner, to all intents and juirposes whatsoever, 
as any captain-general of our army by viHue of his office has 
used and accuHiomc^d, and may or might lawfully do.’ 

Th^ transition of the Company from a trading asscK'iation 
to a territorial sovereign investwl with powers of civil aiul 
military government i.s very a]>]»arent in ihem provisions. 

Further attributes of sovereignly were soon afterwards 
' conferred 
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By «. clmrUu' of j(>77 the Company were empi/wered to ciiarior 

coin money at Bombay to be called by the name of ' rupees, 

pices, and budjrooks,’ or such other names as the Company powers ol 

might ihiuk fit. These coins were to be current in the East 

Indies, but not in England. A mint for the coinage of 

pag(^das had been established at Madras some years before. 

Tluj comnuBsioners sent from Surat ^ to take possession of Adminib- 

Hombay on behalf of the (bnipany made a report in which justice ^ 

they requested that a judge-advocate might be appointed, 

as the people were accustomed to civil law. Apparently, as teeuth 

- . . century, 

a temporary measure, two courts of judicatine formed, 

the inferior court eoiisisting of a Company’s civil oilicer 

assisted by two native othcers, and having limited jurisdiction, 

and the supreme court consisting of the de])uty governor and 

cuimeii, whose decisions were to be final and without appeal, 

except in eases of the greatest lu'cessity. 

By a charter of the Company were given full power charier 

to declare and make pcaca* and war with any of the ' heathen 

nations ' being nalives of the i)arls of Asia and America to 
” raise 

mentioned in the charter, and to ‘raise, arm, train, and forces and 

muster sucli military forces as to them shall seem requisite 

and necessary ; and to execute and iist^. within the said 

plantations, forts, and places, the law called the martial law, dm Court 

.of A<1- 

for the defence of the said forts, jilaces, and plantations miraHy. 
against any foreign invasion or domestic insurreotion or 
rebellion.’ But this power was subject to a proviso reserving 
to tile thown ‘ thc^ sovereign right, powers, and dominion over 
all the forts and places of habitation,’ and ’ power of making 
peace and war, when we si tail he pleased to inteqiosc our 
royal autliority tlim'on,’ 

By the same eharler the king established a court t»f judi- 
cature, i\} he held at such place or places as the Cotupany 
mighf direct, and to consist of ' one person learned in the 

* Bombay wiK tlicii subordiaatc to Surat, where a factory luul been 
ewUibUHhod early as lOu, ami wliere there was a juTbideut with a council 
of eight members. 


C 2 
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civil law, and two assistantii,' to be appointed by tlie Company, 
The court waB to have power to liear and determine all cjiBCh 
of forfeiture of bliips or goods trading contrary to the charter, 
and also all mercantile and maritime cases concerning persouh 
coming to or being in tlie places aforesiiid, and all castss of 
trespasses, injuries, and wrongs done or commi(t<*d upon tJu‘ 
high seas or in any of the regions, territoricH. countries or 
places aforesaid, concerning any persons rcBiding, being, or 
coming within the limits of the Company's charier. Thew 
cases were to be adjudged and determined by the court, accord- 
ing to the rules of equity and gootl conscience, and according 
to the laws and customs of merchants, by such procedure as 
they might direct, and, subject to any such directions as th(‘ 
judges of the court should, in their best judgement and 
discretion, think meet and just. 

The only person learned in the civil law wlio Wim sent out 
to India in pursuance of the charter of i08j \\m Dr. John 
St. John. By a commission from the king, supplemented 
by a commission from the Company, he was appointed judge 
of the court at Surat. But he soon became involved in 
disputes with the governor, Sir Jolui Child \ who IiiniU?d his 
jurisdiction to maritime cases, and appointinl a separate judge 
for civil actions. 

At Madras the president of the council was appoinU^ to 
supply the place of judge-advocate till one should arrive. 
But tliis arrangeinont caused much dissatisfiwjtion, and it 
w^as resolved that, iusteiwl of the president's accepting this 
appointment, the old court of judicature should be continued, 
and that, until the arrival of a judge-advocate, causers should 
be heard under it as formerly in aecordanee with the charter 
of i66i. 

Charter of i686 James II granted the Company a charter by 
he renewed and confirmed their former privileges, and 
authorized them to appoint * admirals, vice-admirals, rear- 
admirals, captains, and other sea officers * in any of the 
^ A brother of Sir Joaiah Child. 
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Company’fl. ships within the limits of their charter, with 
power for their naval officers to raise naval forces, and to 
exercise and use ‘ within their ships on the other side of the 
Cape of Good Hope, in the time of open hostility with some 
other nation, the law called the law martial for defence of 
their ships against the enemy,’ By the same charter the 
Company were empowered to coin in their forts any species 
of money usually coined l)y native princes, and it was declared 
that these coins were to be current within the bounds of the 
charter. 

The provisions of the charter of 1683 with respect to the 
Company’s admiralty court were repeated with some modi- 
fications, and under these provisions Sir John Biggs, wlm 
had been i*eoorder of Poilsniouth, was appointed judge-advo- 
cate at Madras. 

Among the prerogatives of the Crown one of the most Establish- 
important is the power of ooirstituting municipal corporations 
by royal charter. Therefore it was a signal mark of royal 
favour when James II, in 1687, delegated to the East India 
Company tlie power of establishing by charter a municipality 
at Madras, The question whether this charter sliould be 
passed under tlie great seal or under the Company’s seal was 
discuss(Hl at a (’abinet council. The latter course was eventu- 
ally adopted at the instance of the governor and deputy 
governor of the Company, and tlie re^isons urged for its 
adoption are curious and characteristic. The governor 
expressed his opinion that no persons in India sliould be 
employed under immediate commission from His Majesty, 

‘because the wind of extraordinary honoiir in their heads 
would probably render them so haughty and overbearing 
that the Company would be forced to remove them.’ He 
was evidently thinking of the recent differences between 
Sir John Child and Dr. St. John, and was alive to the dangers 
arising from lin independent judiciary which in the next 
century were* to bring about the conflicts between Warren 
Hastings and the Calcutta supreme court. 
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Charter of Accordingly the charter of 1687, which testabjished a 
municipality and mayor’s court at Madras, proems from 
the Company, and not from the Crown. It redt^ Hhe 
approbation of the king, d^lared in His Majesty’s .Cabinet 
CounoiP the eleventh day of this instant December,’ and 
then goes on to constitute a municipality according to the 
approved English type. The municipal corporation is to 
consist of a mayor, twelve aldermen, and sixty or more 
burgesses. The mayor and aldermen are to have power to 
levy taxes for the building of a convenient town house or 
guild hall, of a public gaol, and of a school-house ‘ for the 
teaching of the Gentues or native children to speak, read, 
and write the English tongue, and to understand ai’ethmetick 
and merchants’ accompts, and for such further ornaments 
and edifices as shall be thought convenient for the honour, 
interest, ornament, security, and defence ’ of the corporation, 
and of the inhabitants of Madras, and for the payment of 
the salaries of the necessary municipal officers, including 
a schoolmaster. The mayor and aldermen arc to be a court 
of record, with power to try civil and criminal causes, and 
the mayor and three of the aldermen are to be justices of th(‘ 
peace. There is to be an appeal in civil and criminal cases 
from the mayor’s court to ‘ our supreme court of judicature, 
commonly called our court of tulmiralty.’ There is to be 
a recorder, who must be a discreet person, skilful in the laws 
and constitutions of the place, and who is to assist the mayor 
in trying, judging, and sentencing causes of any considerabh* 
value or intricacy. And there is to be a town clerk and clerk 
of the peace, an able and discreet person, who must always 
be an Englishman born, but w^ell skilled in tfie language of East 
India, and who is to be esteemed a notary public. 

Nor*are the ornamental parts of municipal life forgptten. 
‘ For the greater solemnity and to attract respect and rever- 

’ Thift formal recognition of the exifitence of a cabinet Council is ^ con- 
stitntionalinterest. But of course the cabinet council of 1687 was a very 
different thing from the cabinet council of the present-day. 
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ence from the common people/ the mayor is to ‘ always have 
carried before him when he goes to the guild hall or other 
place of assembly, two silver m^s gilt, not exceeding three 
feet and a half in length,’ and the mayor and aldermen may 
‘ always upon such solemn occasions wear scarlet serge gowns, 
all made after one form or fashion, such as shall h% thought 
most convenient for that hot countr}^’ The burgesses are, 
on these occasions, to wear white ‘ pelong,’ or other silk gowns. 
Moreover, the mayor and aldermen are ‘ to have and for ever 
enjoy the honour and privilege of having rundelloes and 
kattysols ^ born over them when they walk or ride abroa^l 
on these necessary occasions within the limits of the said 
corporation, and, wlien they go to the guild hall or upon any 
other solemn occasion, they may ride on horseback in the same 
order as is used by the Lord Mayor and aldermen of London, 
having their horses decently furnislied with saddles, bridles, 
and other trimmings after one form and manner as shall be 
devised and direoteil by our President and Council of Fort 
St. George.’ 

The charter of 1687 was the last of the Stuart charters Com- 
affecting the East India Company. The constitutional ^goLtiou 
liistory of the Company after the Revolution of 1688 may 
he appropriately ushered in by a reference to the resolution 
which was passed by them in that year. 

‘ The increase of our revenue is the subject of our care as 
much as our trade : ’tis that must maintain our force when 
twenty Occidents may interrupt our trade ; ’tis that must 
make us a nation in India ; witbout tliat we are but a great 
number of interlopers, united by His Majesty’s royal charter, 
fit only to trade* where nobody of power thinks it their 
interest to prevent us ; and upon this account it is that the 
wise^Dutch, in all their general advices that we have seen, 
write ten paragraphs concerning their government, their 
civil and military policy, warfare, and the increase of their 
revefitie, for one paragraph they write concerning trade.’ 

‘ Umbrellas and {larasols. 
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This famous resolution, which. was doubtless inspired, if 
not penned, by Sir Josiah Child, announces in unmistakable 
terms the determination of the Company to guard their 
commercial supremacy on the basis of their territorial sove- 
reignty and foreshadows the annexations of the next century. 
Con- The Revolution of 1688 dealt a severe blow to the policy 
of Sir Josiah Child, and gave proportionate encouragement 
rivals. They organized themselves in an assoctiation 
1688. which was popularly known as the New Company, and 
commenced an active war against the Old Company both in 
the City and in Parliament, Tlio contending parties pre- 
sented petitions to the Parliament of 1691, and the Housd of 
Commons passed two resolutions, first, that tlie trade of the 
East Indies was beneficial to the nation, and secondly, that 
the trade with the East Indies would be best carried on by 
a joint-stock company possessed of extensive privileges. 
The practical question, therefore, was, not whether the trade 
to the East Indies should be abolished, or should be tJirown 
open, but whether the monopoly of the trade should be left 
in the hands of Sir Josiah Child and his handful of supporters. 
On this question the majority of tlie Commons wished to 
effect a compromise— to retain the Old Company, but to 
remodel it and to incorporate it with the New Company. 
Resolutions were accordingly carried for increasing the capital 
of the Old Company, and for limiting the amount of the 
stock which might be held by a single proprietor. A Bill 
based on these resolutions was introduced and read a second 
time, but was dropped in consequence of the refusal of Child 
to accept the terms offered to him. Thereupon the House 
of Commons requested the king to give Hie Old C/ompany 
the three years’ warning in pursuance of which Iheir privileges 
might b^ determined. 

Two years of controversy followed. The situation of the 
Old Company was critical. By inadvertently,, omitting to 
pay a tax which had been recently imposed oil joint-stock 
\ companies, they had forfeited their charter and might at 



0 


HISTORICAL INTRODUCTION 


25 


any time find themselvee deprived of their privileges without 
any notice at all At length, by means of profuse bribes, 

Child obtained an order requiring the Attorney-General to 
draw up a charter regranting to the Old Company its former 
privileges, but only on the condition that the (>.>mpany 
should submit to further regulations substantially in accord- 
ance with those sanctioned by the House of Commons in 
1691. However, even these terms were considered insuffi- 
cient by the opponents of the tbmpany, who now raised 
the constitutional question whether the Crown could grant 
a monopoly of trade without the authority of Parliament K 
This question, having been argued l>efore the Privy Council, 
was finally decidt^d in favour of the (Company, and an order 
was passed that the charter should be sealed. 

Accordingly the charter of October 7. 1693, confirms the chaiim 
former charter of the Company, but is expressed to be re- 
vocable in the event of the Company failing to submit to 
such further regulations as might be imposed on them within 
a year. These regulations were embodied in two supplemental 
charters dated November ii, 1693, and September 28, i()94. 

By the first of these charters the capital of the Company 
was increased by the addition of £744,000. No person was 
to subscribe more than £10,000. Each subscriber was to 
have one vote for eacli £1,000 stock held by him, up to £10,000 
but no more. The governor and deputy governor were to 
be qualified by holding £4,000 stock, and each committee 
by holding £1,000 stock. Tlie dividends were to be made 
in money alone. Books were to be kept for recording transfers 
0: stock, and were to be open to public inspection. The joint 
stock was to contintie for twenty-one years and no longer. 

The charter of 1694 provided that the governor and deputy 
governor were not to continue in office for more thaft two 

^ The question had l)een previously raised in the great case of Thr Ew 4 
India Company vf Sandya (1683-85), in which the Company brought an 
action against Mrt Sandys for trading to the East Indies without a licence, 
and the Lord Chief Justice (Jeffreys) gave judgement for the plaiutiffa 
See the report in 10 8jiate Trials, 371. 
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years, that eight new committees were to be cliosen eattli 
year, and that a general court must be called within eight 
days on request by six members holding £i,ooo stock each. 
The three charters were to be revocable after three years’ 
warning, if not found profitable to the realm! 

By a charter of 1698 the provisions as to voting, powers 
and qualification were modified. Tlie qualification for a single 
vote was reduced to £500, and no single member could give 
more than five votes. The qualification for being a committee 
was raised to £2,000. 

The affair the meantime, however, the validity of the monopoly 

of the » I . 

Bedhridge renewed by the charter of 1693 had been successfully assailtnl, 

ttucl i/'S • 

resnlts. Immediately after obtaining a renewal of their charter the 
directors used their powers to effect the detention of a ship 
called the Redbridge, which was lying in tlie Thames and wan 
believed to be bound for countries beyond the ('ape of Good 
Hope. The legality of the detention was questioned, and the 
matter was brought up in Parliament. And on January ii, 
169!, the House of Commons passed a resolution ‘ that all 
subjects of England have equal rights to trade to the East 
Indies unless prohibited by Act of Parliament.’ 

‘ It has ever since been held,’ says Macaulay, ‘ to be the 
sound doctrine that no power but that of the whole legisla- 
ture can give to any person or to any society an exclusive 
privilege of trading to any part of the world.’ It is true 
that the trade to the East Indies, though theoretically thrown 
open by this resolution, remaimid practically closed. The 
(’ompany’s agents in the East Indies were instrucUd to pay 
no regard to the resolutions of the House of Commons, and 
to show no mercy to interlopers. Buf the constitutional 
point was finally settled. The question whether the trading 
privileges of the East India Company should be coi^tinucd 
was removed from the council chamber to Parliament, and 
the period of control by Act of Parliament oVer the affairs of 
the (Company began. 

The first Act of Parliament for regulating the trade' to 
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East Indies wal passed in The' New Gotnpany Wr«r». 

had continued th^ attacks on tM monopofy of the OW^wh 
Company, a monoFl^ '«'*“®** ^ delated illegal, 

and they found a powerful champion in Montagu, the Chan- 
cellor of the Exchequer. The Old Company offered, in return 
for a monopoly secured by law, a loan of £700,000 to the 
State. But Montagu wanted more money than the Old 
Company could advance. He also wanted to set up a new 
company constituted in accordance with the views of his 
adherents. Unfortunately these adherents were divided in 
their views. Most of them were in favour of a joint-stock 
company. But some preferred a regulated company after 
the model of the Levant Company. The plan which Montagu 
ultimately devised was extremely intricate, but its general 
features cannot be more clearly described than in the lan- 
guage of Macaulay : ‘ He wanted two millions to extricate 
the State from its financial embarrassments. That sum he 
proposed to raise by a loan at 8 per cent. The lenders might 
be either individuals or corporations, but they were all, indi- 
viduals and corporations, to be united in a new corporation, 
which was to be called the General Society. Every member 
of the General Society, whether individual or corporation, 
might trade separately with India to an extent not exceeding 
the amount which that member had advanced to the Govern- 
ment. But all the members or any of them might , if they so 
thought fit, give up the privilege of trading separately, and 
unite themselves under a royal ('barter for the purpose of 
trading in common. Thus the General Society was, by its 
original constitution, a regulated company : but it was pro- 
vided that either tile whole Society or any part of it might 
become a joint-stock company.’ 

Thi j arrangement was embodied in an Act and two* char- 
ters. The Act (9 & 10 Will. Ill, c. 44) authorized the Oown 
to borrow two^milliona on the security of taxes on salt, and 
stamped velhim. parchment, and paper, and to incorporate 
the subscribers to the loan by the cumbrous name of the 
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‘ General Society entitled to the advantages given by an Act 
of Parliament for advancing a sum not exceeding two millions 
for the service of the Crown of England.’ The Act follows 
closely the lines of that by which, four years before, Montagu 
had established the Bank of England in consideration of a 
loan of £1,200,000. In each case the loan bears interest at 
the rate of 8 per cent., and is secured on the proceeds of a 
special tax or set of taxes. In eacli case the subscribers U) 
tlie loan are incorporated and obtain special privileges. Tlu^ 
system was an advance on that under which bodies of mer- 
chants had obtained their privileges by means of presents to 
the king or bribes to his ministers, and was destined to receive^ 
much development in the next generation. The plan of raising: 
special loans on the security of special taxes has since been 
superseded by the National Debt and the ConsolidattHi Fund. 
But the debt to the Bank of England still remains separate, 
and retains some of the features originally imprinted on it 
by the legislation of Montagu. 

Of the charters granted under the Act of 1698, the first ’ 
incorporated the General Society as a regulated company, 
whilst the second ^ incorporated most of the subscribers to 
the General Society as a joint-stock company, under the 
name of ‘ The English Company trading to the East Indies.’ 
The constitution of the English Company was formed on 
the same general lines as that of the Old or London Company, 
but the members of their governing body were called directors 
instead of ‘ committees.’ 

The New Company were given the exclusive privilege of 
trading to the East Indies, subject to a reservation of the 
concurrent rights of the Old Company tintil September 29, 
1701. The New Company, like the Old Company, were 
autholrized to make by-laws and ordinances, to a.ppoint 
governors, with power to raise and train military forces, and 
to establish courts of judicature. They were also directed to 
maintain ministers of religion at their factories in India, and 

^ Charier of September 3, 169S. ^ Charter of September $, 1698. 
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to take a chaplain in every ship of 500 tons. The ministers 
were to learn the Portuguese language and to * apply them- 
selves to learn the native language of the country where 
they sliall reside, the better to enable them to instruct the 
Gentoos that shall be the servants or slaves of the same 
Company or of their agents, in the Protestant religion.’ 
Schoolmasters were also to be provided. 

It soon appeared that the Old Company had, to use a Uoiou of 
modern phrase, ‘ captured * the New Company. They had 
Hubscribed £315,000 towards the capital of two millions 
authorized by the Act of 1698. They had thus acquired 
a material interest in their rivals’ concern, and, at the same 
time, they were in possession of the field. They had the 
capital and plant indispensable for the East India trade, 
and they retained concurrent privileges of trading. They 
soon showed their strength by obtaining a private Act of 
Parliament (ii & 12 Will. Ill, c. 4) which continued them 
as a trading corporation until repayment of the whole loan 
of two millions. 

Tile situation was impossible ; the privileges nominally 
obtained by tlie New Company were of no real value to them ; 
and a coalition between the tw'o Companies was the only 
practicable solution of the difficulties which had been created 
by the Act and cliarters of 1698. 

The coalition was effected in 1702, through the inter- 
vention of Lord Godolphin, and by means of an Indenture 
tripartite to which Queen Aime and the two Companies 
Avere parties, and which embodied a scheme for equalizing 
the capital of the two Companies and for eomb ining their 
stocks. The Old Company were to maintain their separate 
existence for seven years, but the trade of the two Companies 
was to be carried on jointly, in the name of the English 
Company, but for the common benefit of both, under the 
direction of twenty-four managers, twelve to be selected by 
each Company, At the end of the seven years the Old Com- 
pany were to surrender their charters. The New or English 
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Company were to continue tlxeir trade in accordance with tlie 
provisions of the charter of 1698, but were to change their 
name for that of ‘ The United Company of Merchants of 
England trading to the East Indies.’ 

A deed of the same date, by which the ‘ dead stock ’ of 
the two Companies was conveyed to trustees, contains an 
interesting catalogue of their Indian possessions at that time. 

Difficulties arose in carrying out the arrangement of 1702, 
and it became necessary to apply for the assistance of I’ar- 
liament, which was given on the usual terms. By an Ad 
of 1707 ^ the English Company were required to advance to 
the Crown a further loan of £1,200,000 without interest, 
a transaction wiiich was equivalent to reducing the rate of 
interest on the total loan of £3,200,000 from 8 to 5 per cent. 
In consideration of tliis advance the exclusive privileges of 
the Company were continued to 1726, and Lord Godolpliiii 
was empowered to settle the differences still remaining be- 
tween the London Company and the English Company. 
Lord Godolphin’s Award was given in 1708, and in 1709 
Queen Aime accepted a surrender of the London Company '8 
cliarters and thus terminated their separate existence. The 
original cliarter of the New or English Company thus came 
to be, in point of law, the root of all the powers and privileges 
of the United Company, subject U) the changes made by 
statute. Henceforth down to 1833 (see 3 & 4 Will. IV, c. 85, 
s. in) the Company bear their new name of ‘ The UniU*d 
Company of Merchants of England trading to the East 
Indies.’ 

For constitutional purposes the half-century which followed 
ilie union of the two Companies may be passed over very 
lightly. 

An Act of 1711 - provided that the privileges of the Uniteil 
Company were not to be determined by the repayment of 
the loan of two millions. 

The exclusive privileges of the United Company wert* 
* 6 Aime, c. 71. 10 Anne, c. 35. 
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extended for further ^terrnu by ^Acts erf 17^0^ and 1744 ExteMioa 
The price paid fo/ tlie first extension was an advance to the 
State of £200,000 without interest, and the reduction 
the rate of interest on the previous loan from 5 per cent, to 
4 per cent. By anotlier Act of 1730 ^ the security for the 
loan by the Company was transferred from the special taxes 
oil wliich it had been previously charged to tlie ‘ aggregate 
fund,’ the predecessor of the modern Consolidated Fund. 

The price of the second extension, which was to 1780, was 
a further loan of more than a million at 3 per cent. By an 
Act of 1750 ^ the interest on the previous loan of £3,200,000 
was reduced, first to 3J per cent., and then to 3 per cent. 

Successive Acts were passed for increasing the stringency pjomionB 
of the provisions against interlopers " and for penalizing any 
attempt to support the rival Ostend Company lopers. 

In 1726 a charter was granted establishing or reconstituting 


^ 3 U(jo. II, e. 14. > i; Ueo. II, u. j;. 

" 3 Geo. II, c. 20. ^ 23 Geo. II, e. 22. 

^ 1718, 5 Geo. I, c. 21 ; 1720, 7 (ioo. I, »SUt. i, c. 21 ; 1722, 9 Geo. I, 

c. 20 ; 1732, 5 Geo. II, c. 29. 8et; the article on ‘ IntcrloiHTH ’ in the Victiomry 
uj Pulilical Ecitmmy. Tor the career of a typical interloiHjr sec the account 
of IhouiaB Pitt, afterwards Governor of Madras, and grandfather of the 
elder William Pitt, given in vol. iii. of Yule’s edition of the Diary of William 
llcdgew. The rclationb between iiiterlo|H.‘iB and the Last India Comi)auy 
in the preceding century are well iiluBlrated by Skinner’s case, which arose 
on a petition ]>resenteii to Charles II soon after the Restoration. Accord- 
ing to the statement signed by the counsel of 8kinner there was a general 
liberty of trade to the Kast Indie.s in 1O57 (under the Protectorate), and he 
in that year sent a trading ship there ; but the Company’s agents at Bantam, 
under pretence of a debt due to the Comi)anj% seized his ship and goods, 
assaulted him in his warehouse at Jamba in the island of Sumatra, and 
dispossessed him of the warehouse and of a little island called Barclla. 
After various ineffectual attempts by the Crown to induce the Comjiany 
to pay comiMjnsation, the case was, in 1005, referretl by the king in council 
to the twelve judges, with the question whether Bkinnor could have full 
H'liof in any court of law. The answer was Uiat tlic king’s ordinary courts 
of justice could give relief in rcs{)oct of the wrong to |)erson and go^ls, but 
not in lespect of the house and island. The House of Lords then resolved 
tc^ relievo Skinner, but these proceedings gave rise to a serious eonffict 
between the Hou^ of Lonis and the House of Commons. fcJoo Hargrave’s 
Brefaee to Hale’s JuriHiclion 0/ lAc Utme ol Larde, p. cv. 

Charter granted by the Em})cror diaries VI in 1722, but withdrawn 
m 1725. 
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Jadioial muitioipalitieB at Madras, Bombay, imd Calcutta, and setting 
up or remodelling mayor’s and other courts at each of these 
•“<1 * 753 - places. At each place the mayor and aldermen were tc 
constitute a mayor’s court with civil jurisdiction, subject tc 
an appeal to the governor or president in couu(^, and a 
further appeal in more important cases to the king in council. 
The mayor’s court now also gave probates and exerckd 
testamentary jurisdiction. The governor or president and 
the five seniors of the council were to be justices of the’ i»eacc, 
and were to hold quarter sessions four times in tlie year, witli 
jurisdiction over all offences except high treason. At the 
same time the Company were authorized, as in previous 
charters, to appoint generals and other military officers, witli 
power to exercise the inhabitants in arms, to repel force by 
force, and to exercise martial law in time of war. 

The capture of Madras by the French in 1746 having 
destroyed the continuity of the municipal corporation at that 
place, the charter of 1726 was surrendered and a fresh charter 
was granted in 1753. 

The charter of 1753 expreasly excepted from the jurisdiction 
of the mayor’s court all suits and actions between the Indian 
natives only, and directed that these suits and actions should 
be determined among themselves, unless both parties sub- 
mitted them to the determination of the mayor’s courts. 
But, according to Mi'. Morley, it does not appar that tin* 
native inhabitants of Bombay were ever actually exempted 
from the jurisdiction of the mayor’s court, or that any iieculiur 
laws were administered to them in that court ^ 

The charters of 1726 and 1753 have an important bearing 
on the question as to the precise date ah which the English 
criminal law was introduced at the presidency towns. This 
questipn is discussed by Sir James Stephen with reference 
to the legality of Nuncomar’s conviction for foigeiy ; the 
point being whether the Ei^lish statute of 1728 (2 Geo. II, 
c. 25) was or was not in force in Calcutta at the time of 
' Morley's DigzA, Introduction, p. clxix. 
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Nuncoriiar’s trial. Sir James Stephen inclines to the opinion 
; that English criminal law was originally introduced to some 
extent by the charter of i66i, but that the later charters 
of 1726, 1753, and 1774 must be regarded as acts of legis- 
lative authority whereby it was reintroduced on three suc- 
cessive occasions, as it stood at the three dates mentioned. 

If so, the statute of 1728 would have been in force in Calcutta 
in 1770 when Nuncomar’s offence was alleged to have been 
committed, and at the time of his trial in 1775. But high 
judicial authorities in India have maintained a different view. 
According to their view British statute law was first given to 
Calcutta by the charter establishing the mayor’s court in 1726, 
and British statutes passed after the date of that charter 
did not apply to India, unless expressly or by necessary impli- 
cation extended to it Since the passing of the Indian Penal 
Code the question has ceased to be of practical importance. 

In 1744 war broke out between England and France, and Mutiny 
in 1746 their hostilities extended to India. These events Articles of 
led to the establishment of the Company's Indian Army. 

The first establishment of that army may, according to Sir Forces. 
George Oliesney-, be considered to date from the year 1748, 

‘ when a small body of sepoys was raised at Madras, after 
the example set by the French, for the defence of that settle- 
ment during the course of the war which had broken out, four 
years previously, betw^een France and England. At the same 
time a small European force was raised, formed of such sailors 
as could be spared from the ships on the coast, and of men 
smuggled on board the Company’s vessels in England by the 
Company. An officer, Major Lawrence, was appointed by 
a commission from the Company to command these forces in 
India.’ During the Company’s earli^t wars its army consisted 
mainly,^ for fighting purposes, of Europeans. 


' Morley'g Dige^^ntTodaciioB, pp. xi, xxiii. 

*’ Indian PdlUy {^rd ed.), ch. xii, which contains an interesting sketch 
>t the rise and development of the Indian Array. Tlie nucleus of a Quropean 
orce had been formed at Bombay in 1668, supra, p. 1 8. 

ICtBXlT fl 
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It has been seen that by successive charters the CompXiy 
had been authorized to raise troops and appoint officers. 
But the more extensive scale on which the military operatioi^ 
of the Company were now conducted made necessary further 
legislation for the maintenance of military discipline. An 
Act of 1754 ^ laid down for the Indian forces of the Company 
provisions corresponding to those embodied in the annual 
English Mutiny acts. It imposed penalties for mutiny, 
desertion, and similar offences, when committed by officers 
or soldiers in the Company’s service. The Court of Direc^tors 
might, in pursuance of an authority from the king, empower 
their president and council and their commanders-in-chief to 
hold courts- martial for the trial and punishment of military 
offences. The king was also empowered to make artich's 
of war for the better government of the Company's forces. 
The same Act contained a provision, repeated in subsequeitt 
Acts, wdiich made o))pre88ion and other offenci?s committed 
by the Company’s presidents or councils cognizable and 
punishable in England. The Act of 1754 was amended by 
another Act passed in 1760 •*'. 

Charters The w^arlike operations which were carried on by the East 

Ld 1758 India Company in Bengal at the beginning of the secumd 

booty and eighteenth century, and which culminated in 

cession of Clive’s victory at Plassey. led to the grant of two furthei* 
territory. 

charters to the Company. 

A charter of 1757 recited that the Nabob of Bengal had 
taken from the Company, without just or lawful pretence and 
contrary to good faith and amity, the town and settlement 
of Calcutta, and goods and valuable commodities belonging 
to the Company and to many personisr trading or residing 
within the limits of the settlement, and that the officers and 
agents of the Company at Fort St. George had concerted 

A 

a plan of operations with Vice-Admiral Watson and others, 
the commanders of our fleet employed in ihose parts, for 
regaining the town and settlement and the goods and com- 
^ 27 Geo. II, c. 9, “ 1 Geo. Ill, c, 14. 
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modifies, and obtaining adequate Batiofaction for their loBges ; 
and that it had been agreed between the officers of the Com- 
jpany, oh the one part, and the vice-fi^lmiral and commanders 
of the fleet, on the other part, assembled in a council of war, 
that one moiety of all plunder and booty ‘which shall be 
taken from the Moors ’ should be set apart for the use of the 
captors, and that the other moiety should be deposited till the 
pleasure of the Crown should be known. The charter went on 
t;0 grant this reserved moiety to the Company, except any part 
thereof which might have been taken from any of the king's 
Hubjeots, Any part so taken was to be returned to the owners 
on payment of salvage. 

A charter of 1758, after reciting that powers of making peace 
and war and maintaining military forces had been granted 
to the Company by previous charters, and that many troubles 
had of late years arisen in the East Indies, and the Company had 
been obliged at very great exjyenHe to carry out a war in those 
parts against the French and likewise against the Nabob of 
Bengal and other princes or (loveriiments in India, and that 
some of their possessions had been taken from them and 
since retaken, and forces had been maintained, raised, and 
paid by the Company in conjunction with some of the royal 
ships of war and forces, and that other territories or districts, 
goods, merchandises, and effects liad been acquired and taken 
from some of the princes or Governments in India at variance 
with the Company by the ships and forces of the Company 
alone, went on to grant to the Company all such booty or 
plunder, slaps, vessels, goods, merchandises, treasure, and other 
things as had since the charter of 1757 been taken or seized, 
or should thereafter ffe taken, from any of the enemies of the 
Company or any of the king’s enemies in the East Indies by 
^ny sh^s or forces of the Company employed by them 1 )r on 
their Jbehalf within their limits of trade. But this was only 
to apply to booty taken during hostilities begun and carried 
in order to right and recompense the Company upon the 
goods, estate, or people of those parts from whom they should 

D 2 
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sustain or have just and well-grounded cause to fear any 
injury, loss, or damage, or upon any people who should 
interrupt, wrong, or injure them in their trade within the 
limits of the charters, or should in a hostile manner invade or 
attempt to weaken or destroy the settlements of the Com- 
pany or to injure the king's subjects or others trading or 
residing within the Company’s settlements or in any manner 
under the king’s protection within the limits of the Company. 
The booty must also have been taken in wars or hostilities or 
expeditions begun, carried on, and completed by the forces 
raised and paid by the Company alone or by the ships em- 
ployed at their sole expense. And there was a saving for 
the royal prerogative to distribute the booty in such manner 
as the Crown should think fit in all cases where any of the 
king’s forces should be appointed and commanded to act in 
conjunction with the ships or forces of the Company. There 
was also an exception for goods taken from the king’s subjects, 
which were to be restored pn payment of leasonable salvage. 
These provisions, though they gave rise t;0 difficult questions 
at various subsequent times, have now become obsolete. 
But the charter contained a further power which is still of 
practical importance. It expressly granted to the Company 
power, by any treaty of peace made between the Company, or 
any of their officers, servants, or agents, and any of the 
Indian princes or Governments, to cede, restore, or dispose 
of any fortresses, districts, or territories acquired by con- 
quest from any of the Indian princes or Governments during 
the late troubles between the Company and the Nabob of 
Bengal, or which should be acquired by conquest in time 
coming, subject to a proviso that the ComjE)any should not have 
power to cede, restore, or dispose of any territory acquired 
from'^the subjects of any European power without the^special 
licence and approbation of the Crown. This power has been 
relied on as the foundation, or one of the •foundations, of 
the power of the Government of India to cede territory 
* LaeJmi Narayan v. Baja PrtUab Singh, I. L. R. 2 All. i. 
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Tiie year 1765 marks a turniiig-point in Anglo-Indian The Com- 
histoiy, and may b© treated m commencing the period of 
territorial sovereignty by the East India Company. The ^ 7 ^ 
successes of Clive and Lawrence in the struggle between 
the English and French and their jrespective allies had extin- 
guished French influence in the south of India. The victories 
of Plassey^ and Baxar’, made the Company masters of the 
north-eastern provinces of the peninsula. In 1760 Clive 
returned from Bengal to England. In 1765, after five years 
of confusion, he went back to Calcutta as Governor and Com- 
mander-m-Chief of Bengal, armed with extraordinary powers. 

His administration of eighteen months was one of the most 
memorable in Indian history. The begimiing of our Indian 
rule dates from the second governorship of Clive, as our 
military supremacy had dated from his victory at Plassey. 

Clive’s main object was to obtain the substance, though not 
the name, of territorial power, under the fiction of a grant 
from the Mogul Emperor. 

Tliis object was obtained by the grant from Shah Alam of Grant of 
the Diwani or fiscal administration of Bengal, Behar, and pi^ani. 
Orissa -. 

The criminal jurisdiction in the provinces was still left with 
the puppet Nawab, who was maintained at Moorsliedabad, 
whilst the Company were to receive the revenues and to 
maintain the army. But the actual collection of the revenues 
still remained until 1772 in the hands of native officials. 

Thus a system of dual government was established, under 
which the Company, wliilst assuming complete control over 
the revenues of the country, and full power of maintaining 
or disbanding its •military forces, left in other hands the 
responsibility for maintaining law and order through the 
^'gency of courts of law. 

The. great events of 1765 produced immediate results in 

‘ Plassey (Clivd), June 23, 1757 ; Baxar (Munro), October 23* 1764. 

‘ The grant is dated August 17, 1765, The * Orissa* of the grant cor- 
responds to what is now the district of Midnapur, and is not to be eonfused 
with the modem Oris^ which was not acquired until 1803. 
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England. The eyes of the proprietors of the Company were 
dazzled by golden visions. On the dispatch bearing the grant 
of the Diwani being read to the Court of Proprietors they 
began to clamour for an increase of dividend, and, in spite 
of the Company’s debts and the opposition of the directors, 
they insisted on raising the dividend in 1766 from 6 to 10 
per cent., and in 1767 to 12J per cent. 

At the same time the public mind was startled by the 
enormous fortunes w^iich ‘Nabobs’ were bringing home, 
and the public conscience was disturbed by rumours of the 
unscrupulous modes in which these fortunes had been amassed. 
Constitutional questions were also raised as to the right of 
a trading company to acquire on its own account powers of 
territorial sovereignty ^ The intervention of Parliament was 
imperatively demanded. 

Legisla- On November 25, 1766, the House of Commons resolved to 
tion of 

1767. appoint a committee of the whole house to inquire into the 
state and condition of the East India Company, and the 
proceedings of this committee led to tlie passage in 1767 of 
five Acts with reference to Indian affairs. The first disqualified 
a member of any company for voting at a general court 
unless he liad held his qualification for six montlis, and pro- 
hibited the making of dividends except at a half-yearly or 
quarterly court-. Although applying in terms to all com- 
panies, the Act was immediately directed at the East India 
Company, and its object was to check the trafficking in votes 
and other scandals which had recently disgraced their pro- 
ceedings, The second Act ^ prohibited the East India Company 
from making any dividend except in pursuance of a resolution 
passed at a general court after due notice, and directly over- 
ruled the recent resolution of the Company by forbidding them 
to declare any dividend in excess of 10 per cent, per annum 
until the next session of Parliament. The third and fourth 
Acts ^ embodied the terms of a bargain to whiefi the Company 

^ For the argumentB on this question, see Lecky; ch. xii. 

* 7 Geo. Ill, c. 48. *7 Geo. Ill, c. 49. * 7 Geo. Ill, cc. 56, 57. 
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liad been compelled to consent. The Company were required 
to pay into the Exchequer an annual sum of £400,000 for 
two years from February i, 1767, and in consideration of 
this payment were allowed to retain their territorial acqui* 
sitions and revenues for the same period L At the same 
time certain duties on tea were reduced on an undertaking 
by the Company to indemnify the Exchequer against any 
loss arising from the reduction. Thus the Stats claimed its 
share of the Indian spoil, and asserted its rights to control 
the sovereignty of Indian territories. 

In 1768 the restraint on the dividend was continued for 
another year and in 1769 a new agreement was made by 
Parliament with tlie East India Company for five years, 
during which time the (^ompany were guaranteed the terri- 
torial revenues, but were bound to pay an annuity of £400,000, 
and to export a specified quantity of British goexis. They 
were at liberty to increase their dividends during that time 
to I2| i)?r cent, provided the increase did not exceed i j)er 
cent. If, however, the dividend should fall below 10 per 
cent, tlie sum to be paid t<» the Covernment was to be pro- 
portionately roiluced. If the finances of the Company enabled 
them to pay off some si>ecified debts, they were to lend some 
money to the public at 2 per cent.*' 

These arrangements were obviously based on the assumption 
tliat the Company were making enormous profits, out of 
which they could afford to pay, not only liberal dividends to 
their proprietors, but a heavy tribute to the State. The 
assumption was entirely false. Whilst the servants of the 
Company were amassing colossal fortunes, the Company itself 
was advancing by Vapid strides to bankruptcy. ‘Its debts 
were already estimated at inoie thaii six millions sterling. 
It sujjported an army of about 30,000 men. It paid^about 


^ Tkis was apparently the first direct recognition by Parliament of the 
territorial acquisitions of the Company. See Damodhar Gordkan v. Deoram 
Kanji (the Bluiurmgar case), L. R. i App. Cas, 332, 342. 

''' 8 Geo. IIL c. I. ■’'9 Geo. Ill, c. 24. 
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one million sterling a year in the form of tributes, pensions, 
and compensations to the emperor, the Nabob of Bengal, 
and other great native personages. Its incessant wars, 
though they had hitherto been always successful, were always 
expensive, and a large portion of the wealth which should 
have passed into the general exchequer, was otill diverted to 
the private accounts of its servants Two great calamities 
hastened the crisis. In the south of India, Hyder Ali harried 
the Carnatic, defeated the English forces, and dictated peace 
on his own terms in 1769. In the north, the great famine of 
1770 swept away more than a third of the inhabitants of 
Bengal. 

Yet the directors went on declaiing dividends at the rates 
of 12 and 12J per cent. At ISst the crash came. In tlic 
spring session of 1772 the Company had endeavoured to 
initiate legislation for the regulation of their affairs. But 
their Bill was thrown out on the second reading, and in its 
place a select committee of inquiry was appointed by th(; 
House of Commons. In June, 1772, Parliament was pro- 
rogued, and in July the directors were obliged to confess that 
the sum required for the necessary payments of the next 
three months was deficient to the extent of £1,293,000. In 
August the chairman and deputy chairman waited on Lord 
North to inform him that nothing short of a loan of a millioji 
from the public could save the Company from ruin. 

In November, 1772, Parliament met again, and its first 
step was to appoint a new committee with instructions to 
hold a secret inquiry into the Company’s affairs. This com- 
mittee presented its fii-st report with unexpected rapidity, 
and on its recommendation Parliament in December, 1772, 
passed an Act prohibiting the directors from sending out to 
Lidia «a commission of supervision on the ground that the 
Company would be unable to bear the expense 

In 1773 the Company came to Parliament for pecuniary 
assistance, and Lord North’s Government took advantage 
* Lecky, iv. 273. * 13 Geo. Ill, c. 9. 
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of the fciiiuation to introduce extensive alterations into the 
My stem of governing the Company’s Indian possessions ^ 

In spite of vehement opposition, two Acts were passtjd 
through Parliament by enormous majorities. By one of 
these Acts ^ the ministers met the financial embarrassments 
of the Company by a loan of £1,400,000 at 4 per cent., and 
agreed to forgo the Company’s debt of £400,000 till this 
loan had been discharged. The Company were restricted fifOm 
declaring any dividend above 6 per cent, till the new loan 
had been discharged, and above 7 per cent, until the bond 
debt was reduced to £1,500,000. Tliey were obliged to 
submit their accounts every lialf-year to the Treasuiy, they 
were restricted from accepting bills drawn by their servants 
in India for above £300,000 “a year, and they were required 
to export to the British settlements within their limits Btilish 
goods of a specified value. 

The other Act was that commonly known as the Regu- The Reg 
latiiig Act'\ To understand the object and effect of its *17^3. 
provisions brief reference must be made to the constitution 
of the Company at the time when it w^as passed. 

At home the Company were still governed in accordance 
with the charter of 1698, subject to a few modifications of 
detail made by the legislation of 1767. There was a Court 
of Directors and a General Court of Proprietors. Every holder 


^ The history of the Eai«t India Company tends to show that whenever 
a chartered company undertakes territorial sovereignty on an extensive 
i^uale the Government is soon com[>elled to accept linancial responsibility 
lor its proceedings, and to exercise direct control over its actions. The 
career of the East India Com})any as a territorial power may be treated 
as having begun in 1765, when it acquired the financial administratiou 
of the provinces of Bengal, Behar, and Oiissa. Within seven years it was 
applying to Parliament for financial assistance. In 1773 its Indian opera- 
tions were placed diffeotly under the control of a governor-general appointed 
by the Crown, and in 1784 the Court of Directors in England werft made 
directly*Btibordinate to the Board of Control, that is, to a minister of the 
Crowh. 

* 13 Geo. Ill, c.«64, 

^ 13 0 ^* in, 0. 63. This Act is described in its ' short title ’ as an Act 

1772 beoattse Acts then dated from the beginning of the session in which 
they were passed. 
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of £500 stock had a vote in the Court of Proprietors, but the 
possession of £2,000 stock was the qualification for a director. 
The directors were twenty -four in number, and the whole of 
them were re-elected every year. 

In India each of the three presidencies was under a president 
or governor and council, appointed by commission of the 
Company, and consisting of its superior servants. The 
numbers of the council varied^, and some of its members 
were often absent from the presidency town, being chiefs 
of subordinate factories in the interior of the country. All 
power was lodged in the president and council jointly, and 
nothing could be transacted except by a majority of votes. 
So unworkable had the council become as an instrument of 
government, that in Bengal Clive had been compelled to 
delegate its functions to a select committee. 

The presidencies were independent of each other. Tlie 
Government of each was absolute within its own limits, and 
responsible only to the Company in England. 

The civil and military servants of tlie Company were 
classified, beginning from the lowest rank, as writers, factors, 
senior factors, and merchants. Promotion was usually by 
.seniority. Their salaries were extremely small but they 
made enormous profits by trading on their own account, 
and by money drawn from extortions and bribes. The 
select committee of 1773 published an account of such sums 
as had been proved and acknowledged to have been distributed 
by the princes and other natives of Bengal from the year 
1757 to 1766, both included. They amounted to £5,940,987, 
exclusive of the grant made to Clive after the battle of Plassey. 
Clive, during his second governorshiji, m*ade great efforts to 

put down the abuses of private trade, bribery, and extortion, 

• 

^ They were usually from twelve to sixteen. 

^ In the early part of the eighteenth ccntnry a writer, after live years 
residence in India, received £10 a year, and the salaries of the higher ranks 
were on the same scale. Thus a member of council had £80 a year. When 
Thomas Pitt was appointed Governor of Madras in 1698 he received £300 
a year for salary and allowances, and £100 for outfit. 
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and endeavoured to provide more legitimate remuneratione 
for the liigher classes of the Company’s civil and military 
servants by assigning to them specific shares in the profits 
derived from the salt monopoly. According to his estimates 
the profits from this source of a commissioner or colonel 
would be at least £7,000 a year ; those of a factor or major, 
£2,000 ^ 

At the presidency towns, civil justice was administered in 
the mayor’s courts and courts of request, criminal justice by 
the justices in petty and quarter sessions. In 1772 Warren 
Hastings became Governor of Bengal, and took steps for 
organizing the administration of justice in the interior of 
that province. In the previous year the Court of Directors 
had resolved to assert in a more active form the powers given 
them by the grant of the Diwani in 1765, and in a letter of 
instructions to the president and council at Fort William 
liad announced their resolution to ‘ stand forth as diwan,’ 
and by the agency of the Company’s servants to take upon 
themselves the entire care and management of the revenues 
In pursuance of these instructions the Court of Directors 
appointed a committee, consisting of the Governor of Bengal 
and four members of council, and these drew up a report,, 
comprising a plan for the more effective collection of the 
revenue and the administration of justice. This plan was 
adopted by the Government on August 21, 1772, and many 
of its rules were long preserved in the Bengal Code of Regu- 
lations 

In pursuance of this plan, a board of revenue was created, 
consisting of the president and members of the council, and 
the treasury was rehioved from Moorshedabad to Calcutta. 
The supervisors of revenue became collectors, and with them 

I ‘Sec Locky, iv. 266, 270. ® Letter of August 28, 1771.* 

The office of ‘ diwan * implied, not merely the collection of the revenue, 
hut the administration of civil justice. The ‘nizamut* comprised the 
right of arming anfl commanding the troops, and the management of the 
whole of the police of the country, as well as the administration of criminal 
justice. Morley, DigeM, p. nxxu See a fuller account of Warren Hastings' 
I’lan, ibid, p, xxxiv. 
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were associated native officers, styled diwans. Courts were 
established in each collectorship, one styled the Diwani, a 
civil court, and the other the Faujdari, a criminal court. 
Over the former the collector presided in his quality of king's 
diwan. In the criminal court the kazi and mufti of the 
district sat to expound the Mahomedan law. Superior 
courts were established at the chief seat of government, called 
the Sadr Diwani Adalat and the Sadr Nizamat Adalat. 
These courts theoretically derived their jurisdiction and 
authority, not from the British Crown, but from the native 
Government in whose name the Company acted as adminis- 
trators of revenue. They were Company’s courts, not king's 
courts. 

Provisions By the Regulating Act of 1773 the qualification to vott*. 

kting^t. hi the Court of Proprietors was raised from £500 to £1,000, 
and restricted to those who liad held their stock for twelve 
months. The directors, instead of being annually elected, 
were to sit for four years, a quarter of the number being 
annually renewed. 

For the government of the Presidency of Fort William in 
Bengal, a governor-general and four counsellors were ap- 
pointed, and the Act declared that the whole civil and militarv 
government of this presidency, and also the ordinaiy manage- 
ment and government of all the territorial acquisitions and 
revenues in the kingdoms of Bengal, Behar, and Orissa, 
should, during such time as the territorial acquisitions and 
revenues remained in the possession of the Company, be vested 
in the governor-general and council of the Presidency of 
Fort William, in like manner as they were or at any time 
theretofore might have been exercised by the president and 
council or select committee in the said kingdoms. The 
avoidance of any attempt to define, otherwise tlian hy refer- 
ence to existing facts, the nature or extent of the authority 
claimed or exercised by the Crown over the Company in 
the new territorial acquisitions is very noticeable, and is 
characteristic of English legislation. 



HISTORICAL INTRODUCTION 


45 


The firet govemor-generftl and counsellorA were named in 
the Act. Tliey were to hold office for five years ^ and were 
not to be removable in the meantime, except by the king on 
the representation of the Court of Directors. A casual vacancy 
in the office of governor-general during these five years was 
to be supplied by the senior member of council. A casual 
vacancy in the office of member of council was during the 
same time to be filled by the Court of Directors with the 
consent of the Crown. At the end of the five years the 
patronage was to be vested in the Company. The governor- 
general and council were to be bound by the votes of a 
majority of tliose present at their meetings, and in the case 
of an equal division the governor-general was to have a 
casting vote. 

Warren Hastings, who had been appointed Governor of 
Bengal in 1772, was to be the first governor-general. The 
first members of his council were to be General Clavering, 
C'Olonel Monson, Mr. Barwell, and Mr. Francis. 

The supremacy of the Bengal Presidency over the other 
presidencies was definitely declared. The governor-general 
and council were to have power of superintending and con- 
trolling the government and management of the presidencies 
of Madras, Bombay, and Bencoolen so far and in so much 
as that it should not be lawful for any Government of the 
minor presidencies to make any orders for commencing 
hostilities, or declaring or making war, against any Indian 
princes or powers, or for negotiating or concluding any treaty 
with any such prince or power without the previous consent 

’ It has been suggeattd that this enactment is the origin of the custom 
under which the tenure of the more important offices in India, such as those 

governor-general, governor, lieutenant-governor, and member of council, 
is now limited to five years. The limitation is not imposed by statute or 
hy the tnstrument of appointment. 

^ Bencoolen, otherwise Fort Marlborough, is in Sumatra. It was founded 
hy the English in <686, and was given to the Dutch by the Xondon Treaty, 
March ii, 1824, in exchange for establishments on the continent of India 
And for the town and fort ol Malacca and its dependencies, which were 
liauded over to the East India Company by 5 Geo. IV, c. 108 



46 GOVERNMENT OF INDIA [ch. 

of the governor-general and council, except in such cases of 
imminent necessity as would render it dangerous to postpone 
such hostilities or treaties until the arrival of their orders, 
and except also in cases where special orders had been received 
from the Company A president and a council offending 
against these provisions might be suspended by order of the 
governor-general and council. The governors of the minor 
presidencies were to obey the order of the governor-general 
and council, and constantly and dutifully to transmit to 
them advice and intelligence of all transactions and matters 
relating to the government, revenues, or interest of the 
Company. 

Provisions followed for regulating the relations of the 
governor-general and his council to the Cburt of Directors, 
and of the directors to the Crown. The governor-general 
and council were to obey the orders of the Court of Directors 
and keep them constantly informed of all matters relating 
to the interest of the (^ompany. The directors were, within 
fourteen days after receiving letters or advices from the 
governor-general and council, to transmit to the Treasury 
copies of all parts relating to the management of the Com- 
pany’s revenue, and to transmit to a secretary of state copies 
of all parts relating to the civil or military affairs and govern- 
ment of the Company. 

Important changes were made in the arrangements for 
tlie administration of justice in Bengal. The Crown wa.s 
empowered to establish by charter a supreme court of judica- 
ture at Fort William, consisting of a chief justice and three 
other judges, who were to be barristers of five years’ standing, 
and were to be appointed by the Crown. The supreme court 
was empowered to exercise civil, criminal, admiralty, and eccle- 
siastical jurisdiction, and to appoint such clerks and other 
ministerial officers with such reasonable salaries as should 
be approved by the governor-general and council, and to 

^ Thift was the first afisertion of Parliamentary control over the treaty 
relations of the Company. 
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establish such rules of procedure and do such other things 
as might be found nec*.es8ary for the administration of justice 
and the execution of the powers given by the charter. The 
court was declared to be at all times a court of record and 
a court of oyer and terminer and jail delivery in and for 
the town of Calcutta and factory of Fort William and the 
factories subordinate thereto. Its jurisdiction was declared 
to extend to all British subjects who should reside in the 
kingdoms or provinces of Bengal, Behar, and Orissa, or any 
of them, under the protection of the United Company. And 
it was to have ‘ full power and authority to hear and determine 
all complaints against any of His Majesty’s subjects for 
crimes, misdemeanours, or oppressions, and also to entertain, 
hear, and determine any suits or actions wliatsoever against 
any of His Majesty’s subjects in Bengal, Behar, and Orissa, 
and any suit, action, or complaint against any person employed 
by or in the service of the Company or of any of His Majesty’s 
subjects.’ 

But on this jurisdiction two important limitations were 
imposed. 

First, the court was not to be competent to hear or determine 
any indictment or information against the governor-general 
or any of his council for any offence,- not being treason or 
felony \ alleged to have been committed in Bengal, Behar, 
or Orissa. And the governor-general and members of liis 
c ouncil were not to be liable to be arrested or imprisoned 
in any action, suit, or proceeding in the supreme court 

Then, witli respect to proceedings in which natives of the 
country were concerned, it was provided that the court 
should hear and determine ‘ any suits or actions wdiatsoever 
of any of His Majesty’s subjects against any inhabitant of 
India residing in any of the said kingdoms or provinces of 
Bengal, Behar, or Orissa,’ on any contract in writing where 

* Could it thou try tne governor-general for treason or felony ? 

The saving appears to be limited to civil proceedings. It would exempt 
against arrest on mesne process. 
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the cause of action exceeded 500 rupees, and where the said 
inhabitant had agreed in the contract that, in case of dispute, 
the matter should be heard and determined in the supreme 
court. Such suits or actions might be brought in the first 
instance before the supreme court, or by appeal from any of 
the courts established in the provinces. 

This authority, though conferred in positive, not negatiVe, 
terms, appears to exclude hy implication civil jurisdiction 
in suits by British subjects against ‘ inhabitants ’ of the 
country, except by consent of the defendant, and is silent 
as to jurisdiction in civil suits by ‘ inhabitants ’ against 
British subjects, or against other ‘ inhabitants.’ 

An appeal against the supreme court was to lie to the 
king in council, subject to conditions to be fixed by the charter. 

All offences of which the supreme court had cognizance 
were to be tried by a jury of British subjects resident in 
Calcutta. 

The governor-general and council and the chief justice 
and other judges of the supreme court were to act as justices 
of the peace, and for that purpose to hold quarter sessions. 

Liberal salaries were provided out of the Company’s 
revenues for the governor-general and his council and the 
judges of the supreme court. The governor-general was to 
have annually £25,000, each member of his council £10,000. 
the chief justice £8,000, and each puisne judge £6,000. 

The governor-general and council were to have powers 
‘to make and issue such rules, ordinances, and regulations 
for the good order and civil government ’ of the Company’s 
settlement at Port William, and the subordinate factories 
and places, as should be deemed just and reasonable, and 
should not be repugnant to the laws of the realm, and to set, 
impose, inflict, and levy reasonable fines and forfeitures for 
their breach. 

But these rules and regulations were not ta be valid until 
duly registered and published in the supreme court, with the 
assent and approbation of the court, and they might, in effect, 
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be set aside by the king in council. A copy of tlieni was to be 
kept affixed conspicuously in the India House, and copies 
wore also to be sent to a secretary of state. 

The remaining provisions of the Act were aimed at the 
most flagrant of the abuses to which public attention had 
been recently directed. The governor- general and members 
of his council, and the chief justice and judges of the supreme 
court, were prohibited from receiving presents or being con- 
cerned ill any transactions by way of traffic, except the trade 
and commerce of the Company. 

No person holding or exercising any civil or military olfice 
under the Crown or the Company in the East Indies was 
to receive directly or indirectly any present or reward from 
any of the Indian princes or powders, or their ministers or 
agents, or any of the nations of Asia. Any offender against 
this provision was to forfeit double the amount receivc^d, and 
might be remioved to England. There was an exception ff>r 
the professional remuneration of counselloi*s at law, physicians, 
surgeons, and chaplains. 

No collector, supervisor, or any other of His Majesty's sub- 
jt ets employed or concerned in tlie collection of revenues or 
adniinistration of justice in the provinces of Bengal, Behar, 
and Orissa was, directly or indirectly, to be concerned in 
the buying or selling of gcxKls by way of trade, or to inter- 
meddle with or be concerned in the inland trade in salt, betel- 
nut, tobacco or rice, except on the Company’s account. No 
subject of His Majesty in the East Indies was to lend money 
at a higher rate of interest than 12 per cent, per annum, 
bervauts of the Company prosecuted for breach of public 
trust, or for embezzUiment of public money or stores, or for 
defrauding the Company, might, on conviction before the 
^wpreme 'court at Calcutta or any other court of judicature 

India, be fined and imprisoned, and sent to England. If 
a servant of the Company was dismissed for misbehaviour, 
be was not to be restored without the assent of three-fourths 
both of the directors and of the proprietors. 
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If any governor-general, governor, member of council, 
judge of the supreme court, or any other person for the thue 
being employed in the service of the Company, committed 
any offence against the Act, or was guilty of any crime, mis- 
demeanour, or offence against any of His Majesty’s subjects, 
or any of the inhabitants of India, he might be tried and 
punished by the Court of King’s Bench in England. 

Charter The charter of justice authorized by the Regulating Act 
constitut' dated March 26, 1774, and remained the foundation of 
the jurisdiction exercised by the supreme court at C'alcutta 

supreme 

court at until the establishment of the present high court under the 
Calcutta. j justice was Sir Elijah Impey. 

His three colleagues were Chambers, Lemaistre, and Hyde. 
Diffi- Warren Hastings retained the office of governor-general 
aiisiSg out when he was succeeded temporarily by Sir John 

UtSg^Act and, eventually, by Lord Cornwallis. His appoint- 

ment, which was originally for a term of five years, was 
continued by successive Acts of Parliament. His adminis- 
tration was distracted by conflicts between himself and his 
colleagues on the supreme council, and between the supreme 
council and the supreme court, conflicts traceable to the 
defective provisions of the Regulating Act. 

Difti- Of Hastings’ four colleagues, one, Harwell, was an ex- 
in tb^ perienced servant of the Company, and was in India at the 
council, time of his appointment. The other three, Clavering, Monsoii, 
and Erancis, werb sent out from England, and arrived in 
Calcutta with the judges of the new supreme court. 

Barwell usually supported Hastings. Francis, Clavering, 
and Monson usually opposed him. Whilst they acted together, 
Hastings was in a minority, and found his policy thwarlctl 
and his decisions overruled. In 1776 he was reduced to sucli 
deptedHioa that he gave his agents in England a conditional 
authority to tender liis resignation. The Court of Directors 
accepted his resignation on this authority, and took steps 
to supply his place. But in the meantime Clavering died 
' Copy printed in Morley*8 JMgeett ii. 549. 
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(November, 1776) and Hastiiige was able, by meanw of liis 
casting vote, to maintain his supremacy in the council. He 
withdrew his authority to his English agent, and obtained 
from the judges of the supreme court an opinion that his re- 
signation was invalid. These proceedings possibly occasioned 
the provision which was contained in the Charter Act of 1793, 
was repeated in tlie Act of 1833, and is still law, that the 
resignation of a governor-general is not valid unless signified 
by a formal deedL 

The provisions of the Act of 1773 are obscure and defec- Diffi- 
tive as to the nature and ^tent of the authority exerciseable between 
by the governor-general and his council, as to the jurisdic- 
lion of the supreme court, and as to the relation between and 
the Bengal Government and the court. Tiic ambiguities court™^ 
of tlie Act arose partly from the necessities of the case, partly 
from a deliberate avoidance of new and difficult questions 
on constitutional law. The situation created in Bengal by 
tlie grant of the Diwani in 1765, and recognized by the legis- 
lation of 1773, resembled what in the language of modern 
international law is called a protectorate. The country had 
not been definitely aimexed - ; the autliority of the Delhi 
emperor and of his native vicegerent was still formally re- 
cognized ; and the attributes of sovereignty had been divided 
between them and the Company in such proportions that 
whilst the substance hod passed to the latter, a shadow only 
lemaiued with the former. Bui it was a shadow with which 
potent conjiu’ing tricks could be performed. Whenever the 
Company found it convenient, they could play off the authority 
derived from the Mogul against the authority derived from 
the British law, and Justify under the one proceedings which 

‘ 8ee 3 & 4 Will. IV, c. S5, ». 79. Digest, e. 82. 

^ Oil 4 Jay 10, 1773, the House of Commons, on the motion of CMherai 
Burgoynd} passed two resolutions, (i) that all acquisitions made by military 
force or by treaty with foreign powem do of right belong to the State ; 

(2) that to appropriate such aequisitions to private tise is illegal. Bui the 
uaiure and extent of the sovereignty exercised by the Company was for 
^ long time doubtful. See ifapor of Lyons v. East India Gompanyf 3 State 
■^nais, new scries, O47, 707 ; i Moore l\ C. 176. 
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it would have been difficult to justify under the other. In 
the one capacity the Company were the all-powerful agents 
of an irresponsible despot : in the other they were tied and 
bound by the provisions of charters and Acts of Parliament. 
It was natural that the Company’s servants should prefer to 
act in the former capacity. It was also natural tliat tJieir 
Oriental principles of government should be regarded with 
dislike and suspicion by English statesmen, and should lx* 
found unintelligible and unworkable by English lawyers 
steeped in the traditions of Westminster Hall. 

In the latter half of the nine^enth century we becanu' 
familiar with situations of this kind, and we have devised appro- 
priate formulae for dealing with them. The modein practice' 
has been to issue an Order in Council under the Foreign Juris- 
diction Act, establishing consular and otlier courts of civil and 
criminal jurisdiction, and providing tliem with (;odes of pjo- 
cedure and of substantive law, which are sometimes deprived 
from Anglo-Indian sources. The jurisdiction is to be exercis(*d 
and the law is to be applied in cases affecting British subjects, 
and, so far as is consistent with international law and comity, 
in cases affecting European or American foreigners. But tlic 
natives of the couxitry are, so far as is compatible with regard 
to principles of humanity, left in enjoyment of their own laws 
and customs. If a comjxany has been established for carryiii^i 
on trade or business, its charter is so framed as to reserve ihv 
supremacy and prerogatives of the^ Crown. In this way 
a rough-and-ready system of government is provided, which 
would often fail to stand the application of severe legal tests, 
but which supplies an effectual mode of maintaining some 
degree of order in uncivilized or semi-clvilized countries ^ 

But in 1773 both the theory and the experience wcjc 
lacking, whicli are requisite for adapting English institutions 

' See the Orders in Council under the successive Foreign Jtirisdictio» 
Acts, printed in the Statutory Buies and Orders Revised, and the charters 
granted to the Imperial British East Africa Comiiany (Hertslet, Map of 
Africa by Treaty, i. 118), to the Royal British South Africa Company (ibid- 
L 274). and to the Royal Niger Company (ibid. i. 446). 
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to new and foreign ciroumstancoR. For want of such ex- 
perience England was destined to lose her colonies in the 
Western hemisphere. For want of it mistakes were com- 
mitted which imperilled the empire she was building up in the 
East. The Regulating Act provided insufficient guidance as 
to points on which both the Company and the supreme court 
were likely to go astray ; and the charter by which it was 
supplemented did not go far to supply its deficiencies. The 
language of both instruments was vague and inaccurate. 
They left unsettled questions of the gravest importance. 
The Company was vestec^with supreme administrative and 
military authority. The Court was vested with supreme 
judicial authority. Which of the two authorities was to be 
paramount ? The court wa? avowedly established for the 
])urpose of controlling the actions of the Company’s servants, 
and preventing the exercise of oppression against the natives 
of the country. How far could it extend its controlling 
power without sapping the foundations of civil authority ? 
Tlie members of the supreme council were personally exempt 
from th3 coercive jurisdiction of the court. But how far could 
tlie court question and determine the legality of their orders ? 

Both the omissions from the Act and its express provisions 
were such as to afford room for unfortunate arguments and 
differences of opinion. 

What law was the supreme court to administer ? The 
Act was silent. Apparently it was the unregenerate English 
law, insular, technical, formless, temi)ered in its application 
to English circumstances by the quibbles of judges and 
the obstinacy of juries, capable of being an instrument of the 
uiost monstrous inju^ice when administered in an atmosphere 
different from that in which it had grown up. 

To whom was this law to be administered ? To British 
^^ubjects and to persons in the employment of the Company. 
Itlut whom did the first class include ? Probably only the 
class now known as European British subjects, and probably 
not the native ‘ inhabitants of India ’ residing in the three 



54 GOVERNMENT OF INDIA [ch. 

provinces, except such of them as wore resident in the town 
of Calcutta. But the point was by no means clear \ 

What constituted* employment by the Company ? Was 
a native landowner farming revenues so employed ? And in 
doubtful cases on whom lay the burden of proving exemption 
from or subjection to the jurisdiction ? 

These were a few of the questions raised by the Act and 
charter, and they inevitably led to serious conflicts between 
the council and the court. 

In the controversies which followed there were, as Sii* 
James Stephen observes 2, three main heads of differenco 
between the supreme council and the supreme court. 

These were, first, the claims of the court to exercise juris- 
diction over the whole native population, to the extent of 
making them plead to the jurisdiction if a writ was served 
on them. The quarrel on this point culminated in what 
was known as the Cossijurah case, in which the sheriff and 
his officers, when attempting to execute a writ against 
a zemindar, were driven off by a company of sepoys acting 
under the orders of the council. The action of the council 
was not disapproved by the authorities in England, and thus 
this contest ended pr^tically in the victory of the council 
and the defeat of the court. 

The second question was as to the jurisdiction of the court 
over the English and native officers of the Company employed 
in the collection of revenues for corrupt or oppressive acts 
done by them in their official capacity. This jurisdiction 
the Company were compelled by the express provisions of 
the Regulating Act to admit, though its exercise caused them 
much dissatisfaction. 

The third question was as to the right of the supreme court 
to try actions against the judicial officers of the Company fo» 
acts done in the execution of what they believed, or said they 
believed, to be their legal duty. This question arose in the 

^ See In the maUer of Ameer Khan, 6 Bengal Law KepotiH, 392, 443. 

* Nuneomar and Impey, ii. 237. 
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famous Patna case, in which the supreme court gave judgement 
with heavy damages to a native plaintiff in an action against 
officers of the Patna provincial council, acting in its judicial 
capacity. Impey’s judgement in this ease was made one of the 
grounds of impeachment against him, but is forcibly defended 
by Sir James Stephen against the criticisms of Mill and 
others, as being not only technically sound, but substantially 
just. Hastings endeavoured to remove the friction between 
the supreme court and the country courts by appointing Impey 
judge of the court of Sadr Diwani Adalat, and thus vesting 
in him the appellate and revisional control over the country 
courts which had been nominally vested in, but never exercised 
by, the supreme court. Had he succeeded, he would have 
anticipated the arrangements under which, some eighty years 
later, the court of Sadr Diwani Adalat and the supreme court 
were fused into the high court. But Impey compromised 
himself by drawing a large salary from his new office in addition 
to that which he drew as chief justice, and his acceptance of 
a post tenable at the pleasure of the Company was held to be 
incompatible with the independent position which he was 
intended to occupy as chief justice of the supreme court. 

In the year 1781 a Parliamentary inquiry was held into Anicnding 
the administration of justice in Bengal, and an amending 1781. 

Act of that year ^ settled some of the questions arising out 
of the Act of 1773. 

The governor-general and council of Bengal were not to 
he subject, jointly or severally, to the jurisdiction of the 
supreme court for anything counselled, ordered, or done by 
them in their public capacity. But this exemption did not 
apply to orders affeeting British subjects 

The supreme court was not to have or exercise any juris- 
diction in matters concerning the revenue, or concerning any 
act done in the collection thereof, according to the usage and 
practice of the country, or the regulations of the governor- 
general and council 

‘ 21 Geo. in, 0, 70. * See Digest, s. 106. * s. 101 ♦ 
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No person was to be subject to the jurisdiction of the 
supreme court by reason only of his being a Mandowner, 
landholder, or farmer of land or of land rent, or for receiving 
a payment or pension in lieu of any title to, or ancient posses- 
sion of, land or land rent, or for receiving any compensation 
or share of profits for collecting of rents payable to the public 
out of such lands or districts as are actually farmed by himself, 
or those who are his under-tenants in virtue of his farm, or 
for exercising within the said lands and farms any ordinary 
or local authority commonly annexed to the possession oi* 
farm thereof or by reason of his becoming security for the 
payment of rent.’ 

No person was, by reason of his being employed by the 
Company, or by the governor-general and council, or by a 
native or descendant of a native of Great Britain, to become 
subject to the jurisdiction of the supreme court, in any matter 
of inheritance or succession to lands or goods, or in any matter 
of dealing or contract between parties, except in actions for 
wrongs or trespasses, or in civil suits by agreement of the parties. 

Registers were to be kept showing the names, &c.. of 
natives employed by the Company. 

The supreme court was, however, to have jurisdiction in 
all manner of actions and suits against all and singular tlie 
inhabitants of Calcutta ‘ provided that their inheritance and 
succession to lands, rents, and goods, and all matters of 
contract and dealing between party and party, shall be 
determined in the case of Mahomedans, by the laws and 
usages of Mahomedans, and in the case of Gentus by the 
laws and usages of Gentus ; and where only one of the parties 
shall be a Mahomedan or Gentu by the •laws and usages of 
the defendant 

* This proviso was taken from Warren Hastings’ plan for the aciminis' 
tration of justice preimretl and adopted in 1772, when the C^oinpany first 
‘ stood forth as diwan.’ It is interesting as a recognition of the personal 
law which played so important a part during the break-up of the Roman 
empire, but has, in the West, been gradually superseded by territorial law. As 
to the effect of this and similar enactments, see Digest, s. 108 and note thereon. 
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In order that regard ehould be had to the civil and religiouB 
unages o£ the said natives, the rights and authorities of fathers 
of families, and masters of families, according as the same 
might have been exercised by the Gentu or Mahomedan law, 
were to be preserved to tliem within tlieir families, nor was 
any act done in consequence of the rule and law of caste, 
respecting the members of the said families only, to be held 
and adjudged a crime, although if might not be held justifiable 
})y the laws of England. 

Rules and forms for the execution of process in the supreme 
court were to be accommodated to tlie religion and manners 
of the natives, and sent to the Secretary of State, for approval 
by the king. 

The appellate jurisdiction of the governor-general and 
council in (*ountrv cases was recognized and confirmed in 
cautiously general terms. ' Whereas the governor-general 
and council, or some committee thereof or appointed thereby, 
do determine on appeals and references from the country or 
provincial courts in civil eases,’ ‘ the said court shall and 
lawfully may hold all such pleas and appeals, in the manner 
and with such powers as it hitherto hath held the same, and 
shall be deemed in law a eoui’t of record ; and the judgements 
therein given shall be final and conclusive, except upon 
appeal to His Majesty, in civil suits only, the value of which 
sliall be five thousand pounds and upwards.’ The same 
court was furtheu* declared to be a court to hear and determine 
cii all offences, abuses, and extortions committed in the 
collection of revenue, and on severities used beyond what 
shall appear to the said court customary or necessary to the 
case, and to punish •the same according to sound discretion, 
provided the said punishment does not extend to death, or 
^'^*^™iii|g, or perpetual imprisonment \ 

No action for wrong or injury was to lie in the supreme 

See Harington’e Awdyais^ i. 22. But it seems very doubtful whether 
ronnoil or any of the council had in fact ever exercised jurisdiction 
a of Socir Diwani Adalat. 8ee Numo^mr and ii. 189. 
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court agaiuBt any person whatsoever exercising any judicial 
office in the country courts for any judgement, decree, or 
order of the court, nor against any person for any act done 
by or in virtue of the order of the court. 

The defendants in the Patna case were to be iHjleased from 
prison on the governor-general and council giving security 
(which they were required to do) for the damages recovered 
in the action against them ; and were to be at liberty to 
appeal to the king in council against the judgement, although 
the time for appealing under the charter had expired. 

The decision of Parliament, as expressed in the Act of 1781, 
was substantially in favour of the council and against the 
court on all points. Sir James Stephen argues that the 
enactment of this Act ‘ shows clearly that the supreme court 
correctly interpreted the law as it stood h’ But this con- 
tention seems to go too far. A legislative reversal of a judicial 
decision shows that, in the opinion of the legislature, th(^ 
decision is not substantially just, but must not necessarily 
be construed as an admission that the decision is technically 
correct. It is often more convenient to cut a knot by legisla- 
tion than to attempt its solution by the dilatory and expensive 
way of appeal. 

The Act of 1781 contained a further provision which was 
of great importance in the history of Indian legislation. T1 
empowered the governor-general and council ‘ from tinu^ 
to time to frame regulations for the provincial courts and 
councils.’ Copies of these regulations were to be sent to the 
Court of Directors and to the Secretary of State. They might 
be disallowed or amended by the king in council, but wcmt 
to remain in force unless disallowed within two years. 

On assuming the active duties of revenue authority in 
Bengal in 1772, the president and council had madejgenernl 
regulations for the administration of justice in the country 
by the establishment of civil and criminal courts. And by 
the Regulating Act of 1773 the governor-general and council 
‘ Nuneomar and Impty^ ii. 192. 
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were expresBly empowered to make rule«, ordinanceB, and 
regulations. But regulations made under this power had to 
be registered in the suprenje court with the consent and 
approbation of that court. In 1780 the governor-general 
and council made regulations, in addition to those of 1772, 
tor the more effectual and regular administration of justice 
in the provincial civil courts, and in 1781 they issued a revised 
code superseding all former regulations. If these regulations 
were made under the power given by the Act of 1773 they 
ought to have been registered. But it does not appear that 
they were so registered, and after the passing of the Act of 
1781 the governor-general and council preferred to act under 
the powers which enabled them to legislate without any 
reference to the supreme court. However, notwithstanding 
the limited purpose for which the powers of 1781 were given, 
it was under those powers that most of the regulation laws 
for Bengal purported to be framed. Regulations so made 
did not require registration or approval by tlie supreme court. 

But it was for some time doubtful whether they were binding 
on that court 2. 

The Act of 1781 for defining the powers of the supreme Further 
court was not the only legislation of that year. affecting the 7^8 
East India Company. The Company had by 1778 duly 
repaid their loan of £1,400,000 from the Exchequer, and 
t hey subsequently reduced the bond debt to the limits pre- 
scribed by an Act of tliat year By an Act passed in 1781 
the Company were required to pay a single sum of £400,000 
to the public in discharge of all claims to a share in their 

’ As French laws had to be registererl by the Parlemetit, and as Acts of 
Parliament affecting th# Channel Islands still have to be registered by the 
Boyal Courts. 

^ Bee Ooweirs Tagore Law LeeJtum, 1872, and In the matter of Ameer Khan, 

6 Bengal Law Reports, 392, 408. The power of legislation was reeogni7.ed 
and es:(^ded in 1797 by 37 Geo. HI, c. 142, s, 8. Jko below, p. 7!. 
i9Goo.in,e.6i. 

* 21 Geo. in, c. 65. The Company were unable to meet the payments 
required by this Act, and successive Acts had to be passed for extending 
the terms fixed for payment (22 Geo. HI, c. 51 ; 23 GeaHI, co. 36, 83 ; 

24 Geo. ni, seas, i, c. 3). 
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territorial revenues up to Marcli i in that year, and their 
former privileges were extended until three years’ notice after 
March i, 1791. By the same they were authorized to 
pay a dividend of 8 per cent, out of their clear profits, but 
three-fourths of the remainder were to go as a tribute to the 
public. 

By way of repayment of the military expenses incurn^l by 
the State on their behalf, tlie Company were required to pay 
t wo lacs of rupees annually for each regiment of 1,000 mcMi 
sent to India at tlie Company’s desire. The Act further 
authorized the Company to enlist soldiers \ and punish 
deserters, and prohibited British subjects from residing more 
than ten miles from any of the Company’s principal settle- 
ments without a special licence. 

Parlia- Two Parliamentary committees on Indian affairs were 
inquiries ^ppoi^^ted in the year 1781. The object of the first, of whicli 
of 1781. Burke was the most prominent member, was to consider the 
administration of justice in India. Its first fruits were the 
passing of the Act, to which reference has been made above, 
for further defining the powers of the supreme court. But 
it continued to sit for many years and presented several 
reports, some written by Burke himself. The other committee, 
which sat in secret, and of which Dundas was chairman, was 
instructed to inquire into the cause of the recent war in tlic 
Carnatic and the state of the British government on the 
coast. This committee did not publish its report until 1782, 
by which time Lord North’s Government liad been driven 
out of office by the disastrous results of the American war, 
and had been succeeded by the second Rockingham ministry. 
The reports of both committees were highly adverse to the 
system of administration in India, and to’ the persons re- 
sponsible for that administration, and led to the passmg of 
resolutions by the House of Commons requiring the recall 
of Hastings and Impey, and declaring that the powers given 

' This was the first Act giving Parliamentary sanction to the raising of 
Etiropean troops by the Company. CHode, Military Forces oj the Crown, i, adp. 
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by tJie Act of 1773 to tJie governor-general and council ouglit 
to be more distinctly ascertained. But the Court of Pro- 
prietors of the Company persisted in retaining Hastings in 
office in defiance both of their directors and of the House of 
C!oiainons, and no steps were taken foi further legislation 
until after the famous coalition ministry of Fox and Nortli 
Iiad come into office. Soon after this event, Dundas, who 
was now in opposition, introduced a Bill which empowered 
the king to rcH^all the principal servants of the Company, and 
invested the Governor-(Jeneral of Bengal with power which 
was little sliort of absolute. But a measure introduced by 
a niomber of the opposition had no cliance of passing, and 
the Government were comixdled to take up the question 
themselves. 

It was under these (‘ircumstances that Fox introduced his Fox’sEaxt 
famous East India Bill of I7t>3. His nu?asure would liave 
completely altered the constitution of the East India Comi)any. 

It was clear that the existing distiibution of powers between 
the State, the Court of Direcioi’s, and the Court of Proprietors 
at home, and the Company's servants abroad, was wholly 
unsatisfactory, and led to auarcliy ajid confusion. Dundas 
liad proposed to alter it by making the govenior-general 
practically independent, and vesting him with absolute j^ower. 

Fox adopted the opposite course of increasing the control of 
the State over the Company at liome and its officers abroad. 

His Bill proposed to substitute for the existing Courts of 
i)ii cctors and Proprietors a new' body, consisting of seven 
cojiimissioners, wlio were to be named in the Act, were during 
foui' years to be irremovable, except upon an address from 
cither House of Parliament, and were to have an absolute power 
cf placing or displacing all persons in the service of the Com- 
pa»ny, ^and of ordering and administering the territories, 
icvenues, and commerce of India. Any vacancy in the body 
was to be filled by tlie king, A second or subordinate body, 

<^onsisting of nine assistant directors chosen by the legislature 
from among the largest proprietors, was to be formed for the 
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purpose of managing the details of commerce. For the first 
five years they were given the same security of tenure as the 
seven commissioners, but vacancies in their body were to ha 
filled by the Court of Proprietors. 

The events which followed the introduction of Fox’s East 
India Bill belong rather to English than to Indian constitu- 
tional history. Everybody is supposed to know how the Bill 
was denounced by Pitt and Thurlow as a monstrous device 
for vesting the whole government and patronage of India iji 
Fox and his Whig satellites ; how, after having been carried 
tlu’ough the House of Commons by triumphant majoriticis, 
it was defeated in the House of Lords through the direct 
intervention of the king ; how George III coutumeliously 
drove Fox and North out of office after the defeat of their 
measure ; how Pitt, at the age of twenty-five, ventured to 
assume office with a small minority at his back, and how his 
courage, skill, and determination, and the blunders of liis 
opponents, converted that minority into a majority at the 
general election of 1784. 

Like other ministers, Pitt found himself compelled lo 
introduce and defend when in office measures which he had 
denounced when in opposition. The chief ground of attack 
on Fox’s Bill was its wholesale transfer of patronage from 
the Company to nominees of the Crown. Pitt steered clear 
of this rock of offence. He also avoided the appearance of 
radically altering the constitution of the tbmpany. But his 
measure was based on the same substantial principle as that 
of his predecessor and rival, the principle of placing the 
Company in direct and permanent subordination to a body 
representing the British Government. 

The Act of 1784^ begins by establishing a board of six 
iiomimssioners, who were formally styled the ‘ Commissioners 
for the Affairs of India ’ but were popularly known as tlic 

^ 24 Geo. lU, 6688. 2, c. 25. Almost the whole of this Act lias beeu ic- 
IMjaied, but many of its provlaioua were re-enacted in the aubeequent Actt> 
t»f i;93» 
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Board of Control They were to coneist of the Chancellor 
of the Exchequer and one of the secretaries of state for the 
time being, and of four other Privy Councillors, appointed 
by the king, and holding office during pleasure. There was 
to be a quorum of three, and the president was to have 
A casting vote. They were unpaid, and had no patronage, 
but were empowered ‘ to superintend, direct, and control, all 
acts, operations, and concerns which in anywise relate to the 
civil or military government or revenues of the British 
leiTitorial possessions in^ the East Indies.’ They were t-o 
have access to all papers and instruments of the Company, 
and to be furnished with sucli extracts or copies as they 
might require. The directors were required to deliver to 
(he Board of Control copies of all minutes, orders, and other 
proceedings of the Company, and of all dispatches sent or 
received by the directors or any of their committees, and 
to pay due obedience to, and be bound by, all orders and 
directions of the Board, touching the civil or military govern- 
jiient and revenues of India. The Board might approve, 
disapprove, or modify the dispatches pro2)osed to be sent 
l^y the directors, might require the directors to send out the 
dispatches as modified, and in case of neglect or delay, might 
require their own orders to be sent out without waiting foi* 
the concurrence of the directors. 

A coiiuuittee of secrecy, consisting of not more than tlii*ee 
members, w^as to be formed out of the directors, and, when 
the Board of Control issued orders requiring secrecy, the 
committee of secrecy was to transmit these orders to India, 
without informing the other directors I 
The Court of Proprietors lost its chief governing faculty, 
it was deprived of the power of revoking or modifying 
‘'^uy inoceeding of the Court of Directors which had received 
the ai)prov:al of the Board of Control 

‘ kSoe Digest, e. 14 

29. The Court o( ProprietorK hatl recently overruled the reaoiutton 
the Court of Dii'octora for the recall of Warren Haatiuga. 
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Tliese provisions related to the Goveruiuent of India at 
home. Modifications were also made in the governing bodien 
of the diflferent presidencies in India. 

The number of members of the governor-general’s couiujil 
was reduced to three, of whom tlie commander-in-chief of 
the Company’s forces in India was to be one and to have 
precedence next to the governor-general. 

The Government of each of the Presidencies of Madras and 
Bombay was to consist of a governor and three counsellors, 
of whom the commander-in-cliief in ilie presidency was to 
be one, unless the commander-in-chief of the Company's 
forces in India happened to be in the presidency, in which 
case he was to take the place of the local commandcr-in-chicd. 
The governor-general or governor was to liaye a casting vote. 

The governor-general, governors, commander-in-chief, and 
members of council were to be appointed by the Court of 
Directors. They, and any other i)erson holding oflice under 
the Company in India, might be removed from office eitlicr 
by the Crown or by tlie directors. Only covenanted servants 
of tlie Company were to be cjualified to be members of council. 
Powder was given to make provisional and temporaiy appoint- 
ments. Resignation of the office of governor-general, goverjioi , 
commander- in-chief, or member of council was not to be 
valid unless signified in writing*. 

The control of the governor-general and council over the 
government of the minor presidencies was enlarged, and was 
declared to extend to ‘ all such points as relate to any transac- 
tions with the country powers, or to war or peace, or to the 
application of tlie revenues or forces of sucii presidencies in 
time of war.’ 

A similar control over the military and political operations 
of the governor-general and council was reserved to the Court 
of Directors. ‘ Whereas to pursue schemes of conquest and 
extension of dominion in India are measures repugnant in 

* 8. 28, See DigaBt, «. 82. Thin was probably enacted in consequence of 
the circumstances attending Hastings^ resignation of oflice. 
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the wiBh, the honour, and policy of this nation,’ the governor- 
general and his council were not, without the ejqpresB authority 
of the Court of Directors, or of the secret committee, to declare 
war, or commence hostilities, or enter into any treaty for 
making war, against any of the country princes or States in 
India, or any treaty for guaranteeing the possession of any 
country prince or State, except where hostilities had actually 
been commenced, or preparations ^ actually made for the 
commencement of hostilities, against the British nation in 
India, or against some of the princes of States who were 
dependent thereon, or whose territories were guaranteed by 
any existing treaty K 

The provisions of the Act of 1773 for the punishment of 
offences committed by British subjects in India were repeated 
and strengthened. Thus the receipt of presents by persons 
in the employment of the Company or the Crown was to be 
deemed extortion, and punishable as such, and there was an 
extraordinary provision requiring the servants of the Company, 
under heavy penalties, to declare truly on oath the amount of 
property they had brought from India. 

All British subjecta were declared to be amenable to all 
courts of competent jurisdiction in India or in England for 
acts done in Native States, as if the act had been done in 
British territory 2. The Company were not to release or 
compound any sentence or judgement of a competent court 
against any of their servants, or to restore any such servant 
to office after he had been dismissed in pursuance of a judicial 
sentence. The governor-general was empowered to issue his 
warrant for taking into custody any person suspected of carry- 
mg on illicit correspmidence with any native prince or other 
person having authority in India 


^ 8. This enactment with its recital was substantially reproduced by 
a- section of tbo Act of 1793 (33 Geo. Ill, c. 52, s. 42) which »tiU remains 
'^^jepealed. See Digest, s. 48. 

^ 8* 44« He-enaoted hy 33 Geo. Ill, c. 52, s. 67. See Digest, s. 1 19. 

8* S3* This section was re-enacted in substance by 33 Geo. Ill, c. 52, 
4S» 45. See Digest, s. 120. 
n^BSRT • 
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A special court, consisting of three Judges, four peers, and 
six meml)ers of the House of Commons, was constituted for th<* 
trial in England of oflfences committed in India 

The Company were required to take into consideration their 
civil and military establishments in India, and to give ordern 
* for every practicable retrenchment and reduction,* and 
numerous internal regulations, several of which liad been 
proposed by Fox, were made for Indian administration. Thus, 
promotion was to be as a rule by seniority, writers and cadets 
were to be between the ages of fifteen and twenty-two when 
sent out, and servants of the Company who had been five 
years in England were not to be capable of appointment to an 
Indian post, unless they could show that their residence in 
England was due to ill lioalilu 

The double governinent t'Stabli.shiKl by Pitt’s Act of 1784. 
with its cumbrous and dilatory prot^edure and its elaborate 
system of checks and ('ounter-cdiec^ks, though modifif^l in 
details, remained substant ially in force unt il 1858. In practice 
the power vested in the Board of (Viritrol was exercised by 
the senior commissioner, other than the Chancellor of the 
Exoliequer or Secretary of State. He beeanie known as the 
President of the Board of Control, and ocxmpied a position 
in the Government of the day corresiKindiiig to some extent 
to that of the modern Secretary of State for India. But 
the Board of Directors, though placed in complete sub- 
ordination to the Board of Control, retained their rights 
of patronage and their powers of revision, and were thus 
left no unsubstantial share in the? home direction of Indian 
affairs ^ 

* ss, 66-80. The elaUf>rate cnaclnieiita constituting the court and 
regulating ita procedure were amended hy an Act of 17S6 <26 Ck>0. Hh 
c. 57|, and ettll remain on the Htatute Book* but appear never to have 
b©^ put in force. * In 149 on the [vroposal of Liiotui Culpilifiiiia 

a standing Senatorial Coiitmtiwion (^fiiae^lio vrdinaria} waa iaMtituted to try 
in judicial form the complainta of the provineiala rc^pKiding the eatorlJon-** 
of their Eoman magiatratee/ Mommaen, S* 7 $• 

* Aa to the practical working of the syatem at the eloae of the eigbteenti} 

century fiec KayeV of the Emi India Company, p. 129. 
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The important amendmentft of Aet were made UgUlv 
in 1786. year I^ord Cornwallis ^ was appointed 

governor-general, and he made it a cmidition of his accepting 
office that his powers should be enlarged. Accordingly an 
Act was passed which empowered the governor-general in 
special cases to override the majority of his council and act 
on his own responsibility and enabled the offices of governor- 
general and commander-in-chief to be united in the same 
person 

By another Act of the same session the provision requiring 
the approbation of the king for the choice of governor-general 
was repealed. But as the Crown still retained the pow'er of 
recall this repeal uras not of much practical impr^rtancc 

A third Act ^ rtqXMihd tlie provisions requiring servants 
uf the Company to disclose the amount of property brought 
home by them, and ameiKhnl the constitution and procedure 
(»f the K[)ecial court under the Act of 17K4, It also deilared 
(h. 2q) that the criminal jurisdiction of the supreme court at 
t'nhiitta was to extend to all criminal offences committed in 
any pari of Asia, Africa, or America, beyond the Cape of Good 
Hope to the Straits of Magellan, within the limits of the 
Company’s trade, and (s, 30) that the governor or president 
and council of Fort St. George, in their courts of oyer and 
terminer and gaol deliveiy% and the mayor’s court at Madras 
sliould have civil and rriinirial jurisdiction over all British 
subjects residing in the territorial of the Company on the 
<'oast of (Womandel, or in any other part of the Carnatic, 


* ‘The fiwt ot the new ilymmty of Parliameiitiiry Oovemors^General.' 
Lyall, Bri^i$h /Mmmion in india^ p. 3iS. 

" See Digest, i. 44. 

26 O0O, IH, e* 16. Loni ComwiUliit, though holding the double ofliee 
goveinor-genorid and eoniniwwier-m-ehief, etiil found his |JOwew in- 
and wae obligml to obtain in 1791 a epeeiat Act (31 G«a*in, 
4 ^) coilfiirming hie orders and eniatglng hia power*. The exceptional 
power* given to the governor-general by the Act of 17S6 were reprotluced 
in the Act of 1793 (33 lU^ 0. 47 * 50 * by aeetions which are elUl 

nominally in f<m!ie but have been praetically enpereeded by a later enact- 
ment of 1870 (33 Vksi, e. 3, •. $1 to Digeet, a 44* 

' 2<)Geo. Hte. 35 . « 36Qeo, HLc. $7* 
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or in the Northern Cirears, or within the territorieB of tlie 
Soubali of the Deccan, the Nal)ob of Arcot, or the Rajah of 
Tanjore» 

In 1788 a serious difference arose between the Board of 
Control and the Board of Directors as to the limits of their 
respective powers. The Board of Control, notwithstanding 
the objections of the directors, ordered out four royal regimenlB 
to India, and charged their expenses to Indian revenues. 
They maintained that they had this power under the Act 
of 1784. The directors on the other hand argued that under 
provisions of the Act of 1781, which were still unrepealed, 
the Company could not be compelled to bear the expenses 
of any troops except those sent out on their own requisition. 
Pitt proposed to settle the difference in favour of the Board of 
Control by means of an explanatory or declaratory Act. Tht' 
discussions which took place on this measure raised (‘on- 
stitutional questions which have l>een revived in later 
times ^ 

It was objected that troops raised by the Company in India 
would suffice and could be much more cheaply maintained. It 
was also argued on constitutional grounds that no troops 
ought to belong to the king for which Parliament did not 
annually vote the money. 

In answer to the first objection Pitt confessed that, in his 
opinion, the army in India ought to be all on one establishment . 
and should all belong to the king, and declared that it was 
mainly in preparation for this reform that the troops were 
to be conveyed 

With re^spect to the second objection he argued that the 
Bill of Rights and the Mutiny Act, Vhich were the only 
positive enactments on the subject, were so vague and indefinite 

^ See the diMcuKsion in 187S as to the employment of Indiaif iroopet ia 
Malta, Hansard, cezl. 14, and Anson, Law and CuMcm of the OotutUiUm^ 
pt. ii. p. 361 (2nd ed.). 

^ Lord Comwallia waa at tUia time eonaidering a aeheme for the cone 
bination 0! the king*a and Company’s forces. Bee ComwaUU Correepov- 
denee, i. 251, 341 ; ii. 316, 572. 
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as to be almost nugatory, and professed his willingness to 
receive any suggestions made for checking an abuse of the 
powers proposed to be conferred by the Bill. 

The questions were eventually settled by a compromise. 

The Board of Control obtained the powers for which they 
asked; but a limit was imposed on the number of troops which 
might be charged to Indian revenues. At the same time the 
Board of Control were prevented from increasing any salary 
ur awarding any gratuity without the concurrence of the 
directors and of Parliament, and the directors were requiriKl 
(<) lay aimually before Parliament an account of the Company's 
receipts and disbursements 

In 179J, towards the close of Lord Cornwallis’ governor- Charter 
generalship, it became necessary to take steps for renew^al of ,7^3. 
the Company’s charter. Pitt was then at the height of his 
pow(‘r ; liis most trusted friend, Dundas was President of 
tlie Board of Control ; the war with France, wliich had just 
been declared, monopolized English attention ; and Indian 
haanees were, or might plausibly be represented as being, 
in a tolerably satisfactory condition. Accordingly the 
Act of 1793^, which w^as introduced by Dundas, passed 
without serious opposition, and introduced no important 
alterations. It was a measure of consolidation, repealing 
several previous enactments, and runs to an enormous 
length, but the amendments made by it relate to matters of 
minor importance. 

The tw^o junior members of the Board of Control were 
no longer required to be Privy Councillors. Provision was 
made for payment of the members and staff of the Board 
nut of Indian revenues. 

The commander-in-chief was not to be a member of the 
council at Fort William unless specially appointed by the 

^^23 Geo. Ill, c. 8 ; Clode, MUi$a,r^ Farm 0/ iht Cmmt i. 270. 

* Henry Dundte, who Afterwards became the first Viscount Meivtile. 

Be did not become president till June 22, 1793, but had long beett the most 
powerful member of the Board. 

“ 33CkK>.in,c. S2 
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Court of Directors. Departure from India with intent to 
return to Europe was declared to vacate the office of governor- 
general, commander-in-chief, and certain other high offices. 
The procedure in the councils of the three presidencies was 
regulated, the powers of control exercisable by the governor- 
general were emphasized and explained, and tlic power of 
the governor-general to overrule the majority of his council 
was repeated and extended to the Governors of AltKlras and 
Bombay. The governor-general, whilst visiting another presi- 
dency, was to supersede the governor, and might appoint 
a vice-president to act for him in his absence. A series of 
elaborate provisions continued the exclusive privileges of trailc 
for a further term of twenty years, subject to modificatioiih 
of detail. Another equally elaborate set of sections regulatt^i 
the application of the Company’s finances. Power w’as given 
to raise the dividend to lo i>er cent., and provision was made 
for payment to the Exchequer of an annual sum of £500,000 
out of the surplus revenue which might remain after meeting 
the necessary exi)enBes, paying the interest on, and providing 
for reduction of capital of, the Company’s debt, and payment 
of dividend. It is necnllcss to say that this surplus wm nevei 
realized. The mutual claims of the t'ompany and the (Vown 
in respect of military expenses were adjusted by wiping out 
all debts 011 either side up U) the end of 1792, and providing 
that thenceforward the Company should defray tlie actual ex- 
penses incurred for the support and maintenance of the king’s 
troops serving in India. Some supplementary provisions 
regulated matters of civil administration in India. The 
admiralty jurisdiction of the Bujireme court of Calciitla wat^ 
expressly declared to extend to the high seas. Power was 
given to appoint covenanted servants of the Company or 
othei^^British inhabitants to be justices of the peace in Bengal 
Power was also given to appoint scavengers for the presi- 
dency towns, and to levy what would now be called a sanitary 
rate. And the sale of spirituous liquors was made subject 
to the grant of a licence. 
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A few Parliamentary enactments of constitutional impor* I^la- 
tance were passed during the interval between the Charter uSrecn 


Acts of mi ^813, 

Tlie lending of money by European adventurers to native 


1793 and 
1813. 


princes on exorbitant terms liad long produced grave scandals, 


Hiicli as those which wcjre associated with the name of Paul 


Hciihaiu, and were exposed by Burke in his speech on the 
Xaboh of Arcot s debts. An Act of 1797 * laid down an 
important provision (s. 28) which is still iti force, and which 
prohibits, under heavy penalties, unauthorized loans by British 
hubjocts to native princes. 

The same Act reduced the number of judges of tlie 
supreme court at Calcutta to three, a chief justice and two 
puisnes, and authorized the grant of charters for the con- 
stitution of a recorder’s court instead of the mayor’s court 
at Madras and Bombay. It reserved native laws and customs 
in terms similar to those contained in the Act of 1781. It 
also embodied an important provision giving an additional and 
exprcFS sanction to the exercise of a local power of legisla- 
tion in the Presidency of Bengal, One of Lord Cornwallis’ 
regulations of 1793 (Reg. 41) had provided for forming into 
a regular code all regulations that might be enacted for the 
internal government of the British territories of Bengal. 
The Act of 1797 (s. 8) recognized and confirmed tliis ‘ wise 
and salutary provision,’ and directed that all regulations 
whicli should be issued and framed by the Governor-General 
in Council at Fort William in Bengal, affecting the rights, 
persons, or proj>erty of the natives, or of any other indi- 
viduals who might be amenable to the provincial courts of 
justice, should be registered in the judicial department, and 
formed into a regular ctxle and printed, with translations 
in the^ country languages, and that all the grounds of^each 
regulation should be prefixed to it. The provincial courts 
judicature were directed to be bound by these regu- 
lations, and copies of the regulations of each year were 


* 3; Geo. Ill, c. 142. Boe Pigeet, a liS. 



GOVERNMENT OF INDIA 


Chtrier 
Act of 
iSi3. 


72 


[cu, 


to be sent to the Oourt of DimHore and to the Board of 
Control ^ 

An Act of 1799 - gave the Company further powers for 
raising European troops and maintaining discipline among 
them. Under this Act the Crown took tlie enlistment of 
men for serving in India into its own hands, and, on }>etition 
from the Company, transferred recruits to tlmm at an agreed 
sum per head for the cost of rwruiting. Authority was given 
to the Compiuiy to train and exercise rwruits, not exceiMiing 
•5.000, and to appoint officers for that jmrpose (bearing also 
His Majesty's commission) at pay not exceeding the suiu> 
stated ill the Act. The number wliich the Crown could 
hold for transfer to the Company was limited to j.iKX) men. 
or such a number as the Mutiny Act for the time being should 
specify. All the men raised were liable* fo the Mutiny A* I 
until embarked for India. 

An Act of 1800 ^ providtxl for the constitution of a supremr 
court at Madras, and extended the jurisdiction of the supreme 
court at Calcutta over the district of Benares (which had 
been ceded in 1775) and all oilier districts which had been or 
might thereafter be annexed to the Presidency of Bengal. 

An Act of 1807 ^ the governors and councils at Madras 
and Bombay tlie same powers of making regulations, subjtxt 
to approval and registration by the supreme court and re- 
corder’s court, as had been previously vested in the (ilovern- 
ment of Bengal, and the same power of appointing justicch 
of the peace. 

TJie legislatioji of i8ij was of a very different character 
from tliat of 1793. It was prectMied by the most searching 
investigation which liad yet taken plac0>into Indian affairn. 
The vigorous jmlicy of annexation carried on by Lord 

^ See Harington’s Analym, 1-9. * 

* 39 A 40 Geo. HI, c. 109. See Clode, MUitwty Foreei of ih€ Crom, i. aS9, 

* 39 & 40 (ieo. Ill, c. 79. The charter under this Act was granted in 
December, 1801. Bombay did not acquire a supreme court until 1821 
(3 Geo. IV, c. 71). 

* 47 Geo. Ill, sets. 2, c. 68, 
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Wellesley during his seven years’ tenuK! ol office {1798-1805) 
had again involved the Company in financial difficulties, and 
in 1808 a committee the House of Commons was appointed 
to inquire, amongst other things, into the conditions on which 
relief should be granted. It continued its sittings over the 
four following years, and the famous Fifth Report, which was 
published in July, 1812, is still a standard authority on Indian 
land tenures, and the best authority on the judicial and police 
arrangements of the time. When the time arrived for taking 
steps to renew the (.'ompauy’s charter, a Dundas ' was still at 
the Board of Control, but it was no longer found possible to 
avoid the questions which had been successfully shirked in 
1793. Napoleon had closetl the European ports, and British 
traders imperatively demanded admission to the jxirts of Asia. 
At the end of 1811 I^ord Melville told the Court (»f Directors 
that His Majeaty’s ministers could not rtwomniend to Parlia- 
nient the continuance of the existing system unless they were 
prepared to agree* that the shqw, as well as goods, of private 
iiierchants should be admittid into the trade with India under 
such restrictions as ntight he deemed reasonable. 

The Company struggled hard for their privileges. They 
began by arguing tlmt their }K>iiticaI authority and com- 
mercial privileg(*s were inseparable, that their trade profits 
were de)>endent up«»n their monopoly, and that if their trade 
profits were taken away their revenues would not enable them 
to carry on the goverumeut of the country. But their 
accounts had been kept in such a fashion as to leave it very 
doubtful whether their trade profits, as distinguished from 
llieir territorial revenues, amounted to anything at all. And 
this ground of argument was finally cut from under tlieir 
feet by the concession of a continued monopoly of the tea trade, 
from which it was admitted that the commercial profits of 
the Company were principally, if not whoUy, derived. 

IWven from this position the Company dwelt on the 

Robert DundM, who, <m hw latlirt'e death iit 181 r, becane the 8c<>ond 
’“count lldvilhi. 
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politioal dangers which would arise from an unlimited resort 
Europeans to India. The venerable Warren Halvings wu 
called from his retreat to support on this point the views 
of the Company before the House of CommmiB, and it was 
on this occasion that tlw members testified their respect for 
him by rising as a body on his entrance into the House aud 
standing until ho had assumed his seat witliin tlie bar. liis 
evidence confirmed the assertions of the Company as to tlu 
danger of unrestricted European immigration into India, and 
was supplemented by evident^ to a siniilar effect from Lord 
Teigumouth (Sir J. Shore), Colonel (Sir John) Malcolm, and 
Colonel (Sir Thomas) Mimro. E.\pericnce liad proved, they 
affirmed, that it was difficult to impress even upon tii)- 
servants of the Company, whilst in their noviciate, a diit- 
regard for the feelings and tiabits of the people, and English- 
men of classes less under the observation of the supreme 
authorities were notorious for the contempt with which, in 
their natural arrogance and ignorance, they contempIat4‘d t he 
usages and institutioirs of the natives, and for their frequent 
disregard of the dictates of humanity and justice in their 
dealings with the people of India. Ttie natives, although 
timid and feeble in some places, were nut without strengtii 
and resolution in others, and instances liad occurred where 
their lesentment Irad proved formidable to their oppressorti. 
It was difficult, if not impossible, to afford them protection, 
for the Englishman was ametuible only to the courts of Brit bdi 
law established at the presidencies, and although the 
magistrate had the power of sending him further for trial, 
yet to impose upon the native complainant and witness the 
obligation of repairing many huitdred miles to obtain redrcuf* 
was to subject them to delay, fatigue, and expense, which 
would be more intolerable than the injury they had 
suffered. 

That their apprehensions were unfounded no one who if* 
acquainted with the history or present conditions of Britisli 
India would ventnre to deny. But they were expressed by 
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the advocates of the Company in language of unjustifiable 
iutemperancse and exaggeration. Thus Mr. Charles Grant, 
ill the course of the debate in the House of Commons, dwelt 
Dll the danger of letting loose among the people of India 
a host of desperate needy adventurers, whose atrocious conduct 
ill America and in Africa afforded sufficient indication of the 
evil they would inflict upon India. 

The cuniroversy was eventually coinpronuHcd by allowing 
EiiroiMjaiis to n^sort to India, but only under a strict sysleiii 
of licences. 

Closely conneidtd witJi the ejut^stion of the adniisbion of 
iiidepeiident Eurojieans into India was that of missionary 
eiilerprise. The Goveriuiient were willing to take steps for 
the rcHJOgiiition and encourageineni of Christianity by tlic 
ajipointment of a bisliop and archdeacons. Bui a large 
number of excellent men, Ix^loiiging mainly to the Kvaiigelii^al 
party, and led in the Houses of Commons by Wilberfoice, 
were anxious to go much furtlier in the direction of com- 
mitting tlie Indian Government to the tuTive propagation 
of Christianity among the natives of India. On the other 
hand, the past and pr^wiit servants of the Coini>any, including 
oven those who, like Lord Teigiiinouth, were jM^rsonally in 
syinpatJiy with the Evangelical scliool. were fully sensitive 
to Uie danger of interfering with the religious convictions or 
alarmiiig the religious prejudices of the iuitivi*s. 

Tlie proposals ultimately siibiiiitted by ilie Government to 
Parliament in 1813 were embodied in tliirti*en resolutions ^ 

Tlie first aflirtmd the expediency of extending the tV»m- 
patiy’s privileges, subjcnl to modilicatiims. for a further term of 
twenty years. ^ 

The second preserved to t he Company the monopoly of the 
f hina tpde and of the trade in tea. 

Uie third threw open to all British subjects the export anti 
»»port trade with India, subject to the exception of tea, and 
to certain saf^uards as to warehousing and the like. 

* Pi’inUxl in an Appendix to vel. tii. id Mill mad Wilmin’e lMi$k Jnim. 
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The fourth and fifth regulated the appUoatiou of the 
Company's territorial revenues and oommereial profits. 

The sixth provided for the reduction of the Company’s 
debt, for the payment of a dividend at the rate of loj per 
cent, per annum, and for the division of any surplus between 
the Company and the public in the proportion of one^sixth 
to the former and five-sixths to the latter. 

The seventh required the Company to keep their hccouiiIh 
in such manner as to distinguish clearly those relating to t in* 
territorial and political departments from those relating to 
the commercial branch of their affairs. 

The eighth affirmed the expediency, in the interests of 
economy, of limiting the grants of salaries and pensions. 

The ninth reserved to the Court of Directors the riglit of 
appointment to the offices of governor-general, governor, 
and commander-in-chief, subject to the approbation of the 
Crown. 

Under the tenth, the number of the king’s troops in India 
was to be limited, and any number exceeding the limit was, 
unless employed at the express requisition of the Company, 
to be at the public charge. This modified, in a sense favour- 
able to the Company, Pitt’s deidaratory Act of 1788. 

Then followed a resolution that it was expedient that tiu* 
cliurch establishment in the British territories in tlie East 
Indies should be placed under the superintendence of a bisho}) 
and three archdeacions, and tlmt adequate provision should 
be made from the territorial revenues of India for their 
maintenance. 

The twelfth resolution decrlared tliat the regulations to In 
framed by the Court of Directors for the colleges at Haileybujy 
and Addiscombe ought to be subject to the regulation 
the«^Board of Control, and tliat the Board ought to have 
power to send instructions to India about the colleges at 
Calcutta ^ and Madras. 

* The college at Oalootta had been founded by Lord Welleeley for tlx- 
traming of the Company's civil eervanta. 
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It wftB round tlio thirtaanth raaolution that the main 
oontroverey ra^ed, and its vague and guarded language shows 
the difficulty that was experienced in settling its terms. 
The resolution declared ‘ that it is the duty of this country to 
promote the interest and happiness of the native inhabitants 
of the British dominions in India, and that such measures 
ought to be adopted as may tend to the introduction amongst 
them of useful knowledge, and of religious and moral im- 
provement. That in the furtherance of the above objects, 
sufficient facilities shall be afforded by law to persons desirous 
of going to and remaining in India for the purpose of accom- 
plishing these benevolent designs, provided alwa3rs, that 
the authority of the local Governments, respecting the inter- 
course of Europeans with the interior of the country, be 
preserved, and that the principles of the British Government, 
on wliich the natives of India have hitherto relied for the free 
exercise of their religion, be inviolably maintained.’ One 
discerns the planter following in the w'ake of the misBionarj% 
each watched with a jealous eye by the Company’s servants. 

The principles embodied in the Resolutions of 1813 were 
developed in the Act of the same year C The language of the 
preamble to the Act is significant. It recites the expediency 
of continuing to the Company for a further term the 
possession of the territorial acquisitions in India, and the 
revenues thereof, ‘ without prejudice to the undoubted 
sovereignty of the C^own of the United Kingdom of Great 
Britain and Ireland in and over the same The constitutional 
controversy of the preceding century was not to be reopened. 

The Act then grants the Indian possessions and revenues 
to the Company fora further term of twenty years, reserves 
to them for the same time the China trade and the tea trade, 
hut throws open the general India trade, subject to various 
rfjstrictive conditions. 

‘ 55 Oeo. Ill, c. 155 . 

** The iK>v«reiglity of the Crown had been clearly reserved in the charter 
But at that time the tenitodal poaaeaaiomi were inaignifieant. 
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The thirty-third Boction reciteB the thirteenth reeoliition. 
and the expediency of making provision for granting per- 
mission to persons desirous of going to and remaming in India, 
for the purposes mentioned in the resolution (missionaries) 
‘ and for other lawful purposes ’ (traders), and then enables 
the Court of Directors or, on their refusal, the Board of Control, 
to grant licences and certificates entitling the applicants to 
proceed to any of the principal settlements of the Company, 
and to remain in India as long as they conduct themselves 
properly, but subject to such restrictions as may for the time 
being be judged necessary. Unlicensed persons are to be liable 
to the penalties imposed by earlier Acts on interlopers, and to 
punishment on summary conviction in India. British 8ubjtM?ts 
allowed to reside more than ten milcH from a presidency town 
are to procure and register certificates from a direct court. 

A group of sections relates to (he provision for religion, 
learning, and education, and the training of the Company's 
civil and military servants. There is to be a Bishop of 
Calcutta, with three archdeacons under him. The colleges at 
Calcutta and elsew'here are placed under the regulations of 
the Board of Control. One lac of rupees in each year is to l)(‘ 
‘ set apart and applied to the revival and improvement of 
literature and the encouragement of the learned native of 
India, and for the introduction and promotion of a knowledge 
of the sciences among the inhabitants of the British territories 
in India.’ The college at H aileybury and the m ilitary seminary 
at Addiscombe ^ are to be maintained, and no person is to be 
appointed writer unless he has resided four terms at Hailey- 
bury, and produces a certificate that he has conformed to the 
regulations of the college. 

Then come provisions for the application of the revenues-, 
for keeping the commercial and territorial accounts distinct, 

’ The xuimee of theae placea are not mentioned. 

^ An intereeting dtsouaeiop of these provisions is to be found in the corre- 
spondence of 1B33 between Bir. Charles Grant and the Court of DtreetorH- 
According to Mr. Grant the principle estaMisbed by the Acts of 1793 and 
1813 was that the profit accruing from the Company's commerce should, 
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and for increafting and further defining the powers of super- 
intendence and direction exercised by the Board of Control. 

The patronage of the Company is preserved, subject to the 
approval of the Crown in the case of the higher offices, and of 
the Board of Control in certain other cases. 

The number of king’s troops to be paid for out of the 
Company’s revenues is not to exceed 20,000, except in case 
of special requisition. In order to remove doubts it is 
expressly declared that the Government in India may make 
laws, regulations, and articles of war for their native troops, 
and provide for the holding of courts-martial. 

The local Governments are also empowered to impose taxes 
on persons subject to the jurisdiction of the supreme court, 
and to punish for non-payment. 

Justices of the peace are to have jurisdiction in cases of 
assault or trespass committed by British subjects on natives 
of India, and also in cases of small debts due to natives from 
British subjet'ts. Special provision is made for the exercise 
of jurisdiction in criminal cases over British subjects residing 
more tlian ten miles from a presidency town ; and British 
subjects residing or trading, or occupying immovable property, 
more than ten miles from a presidency town are to be subject 
to the jurisdiction of the local civil courts. 

* And, finally, special penalties are enacted for theft, forgery, 
perjury, and coinage offences, the existing provisions of the 
common or statute law being apparently considered insufficient 
for dealing adequately with these offences. 

The imperial legislation for India during the interval between Legisia* 
1813 and 1833 not present many features of importance, ^tween 
An Act of 1814 ' l^moved doubts as to the powers of the 
Indian Government to levy duties of customs and other taxes. 

a 

in the first instance, be employed in securing the rc^lar payment of divi- 
to the proprietors of stock, and should then be applied for the benefit 
of the territory. Tlie last^mentioned applioations to be suspended only 
long as the burden of debt on the territory continued bebw a certain 
specified amount 
‘ 54 Oeo. m c. 105 . 
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An Act of 1815 ^ gavo power to extend thc^ liniite of tlu* 
presidency towns, and amended some of the minor provisiotiK 
of the Act of 1813. 

An Act of 1818 ^ removed doubts as to the validity of 
certain Indian marriages, a subject which has always pre- 
sented much difficulty, but which lias now been dealt with 
by Indian legislation 

An Act of 1820^ enabled the East India Company to 
raise and maintain a corps of volunteer infantry. 

An Act of 1823* charged the revenues of India with the 
payment of additional sums for the pay and pensions oi 
troops serving in India, and regulated the pensions of Indiaii 
bishops and archdeacons, and the salaries and pensions oi 
the judges of the supreme courts. 

The same Act authorized the grant of a charter for a su- 
preme court of Bombay in substitution for the recorder’s court 

The prohibition on settling in India without a liceiuc 
was still retained. But restrictions on Indian trade were 
gradually removed, and a consolidating Act of 1823 ^ ex- 
pressly declared that trade might be carried on in British 
vessels witli all places within the limits of the Company’s 
charter except China. 

Another Act of 1823" coiisolidated and amended the laws 
for punishing mutiny and desertion of officers and soldiers 
in the Company’s service. 

An Act of 1824^ transferred the island of Singajiore to 
the East India (’oinpany. 

Acts of 1825"' and 1826*^ further regulated the ^salaries 
of Indian judges and bishops, and regulated the appointment 
of juries in the presidency tdwrns. 

* ^ Geo. Ill, c. 84. ^ SHvOesk III, e. 84. 

3 Sw Acte in A XV of 1872. * t Geo. fV, c. 99^* 

® 4 Geo. rv, c. 71. ♦ • 4 Goo. IV, c. 80. 

^ 4 Geo. IV, c. 81. 

5 Geo. IV, c. 108. Singapore was placed under the Colonial Ofilco 
the Straits Settlements iSf/) (29 k 30 Viet. e. 115, i. t). 

• 6 Geo. IV, c. 8«; »» 7 Geo. FV, c. 37. 
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All Act of i 82&^ decbred the real estates of British subjects 
dying within the jurisdiction of the supreme courts at the 
presidency towns to be liable for payment of their debts* 

Other Acts of the same year applied the East India Mutiny 
Act to the force known as the Bombay Marine and extended 
to the East Indies sundry amendments of the English criminal 
law 

And an Act of i8 ^ authorized the appointment of 
perhons other than covenanted civilians to be justices of the 
peace in India, and repealed the provisions requiring jurors 
to be Ohristians. 

When the time came round again for renewing the Com- charter 
pany’s charter, Lord William Bentinck's peaceful regime had 
labltd for five years in India ; the Reform Act had just 
been carried in England, and Whig principles were in the 
ahcendant. Bentham's views on legislation and codification 
vveie exercising much influence on the minds of law reformers, 
Macaulay was in Parliament, and was secTctary to the Board 
of (*ontrol, and James Mill, Bentliam's disciple, was the 
e.\dniiner of India correspondence at the India House. The 
('liarter Act of 1833 \ like that of 1813, was prectnied by 
uiieful inquiries into the administration of India. It intro- 
duced important changes into the constitution of the East 
India Company and tlie system of Indian administra- 
tion. 

The territorial possessions of the Company were allowed to 
U'lnain under their government for another term of twenty 
>ears; .|)ut were io be held by the Company ‘in trust for 
His Majesty, his heiii imd sudbessors, for the service of the 
Government of ladia;^ ^ 

The Comjiahy's monopoly of the Cliina trade, and of the 
tea trade, was fim^y Ukm t^wAy. 

‘ 9 Geo, IV, e, * 9 Goo, IV, c. 72. 

I 9 Geo. IV, c. >4. • 2 a 3 Will IV, c, 117. 

’ 3^4 Will IV, c, S5. Aot lecoivcd the Royal AsMsit on Augtmt 28, 

^^ 33 * but did not come i»t{b oporation, except m to apiiointmciiU and the 
April 22, iS34(«.n7\ 
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The Coinpaay were required to close tlieir commercial 
business and to wind up their affairs with all convenient speed. 
Their territorial and other debts were charged on the revenues 
of Indiai and they were to receive out of those revenues 
an annual dividend at the rate of £io los. per cent, on the 
whole amount of their capital stock (i. e. £630,000 a year), 
but this dividend was to be subject to redemption by Parlia- 
ment on payment of £200 sterling for every £100 stock, 
and for the purpose of this redemption a sum of two million 
pounds was to be paid by the Company to the National Debt 
Commissioners and accumulated with compound interest until 
it reached the sum of twelve millions 

The Company, while deprived of their commercial functions, 
retained their administrative and political powers, iindti 
the sj'stem of double government institutcHl by p^eviuu^ 
Acts, and, in particular, continued to exercise their rigllt^ 
of patronage over Indian appoiiitments. The constitution vl 
the Board of Control was modified, but as the powers of Iht 
Board were executed by its president the modifications had 
110 practical effect. The Act re-enacted i)rovisions of former 
Acts as to the ‘ secret committee ’ of the Court of Directory 
and the dispatches to be sent through tliat committee, and 
it simplified the formal title of the Company by authorizing 
it to be called the East India Company. 

No very material alteration was made in the system on 
which the executive government was to be carried on in 
India. 

The superintendence, direction, and control of the whok 
civil and military government were expressly vested in 
governor-general and councillors, wlib were to be 
‘ the Governor-General of India in Council V This council 
Wits increased by the addition of a fourth ordinary^jmenihib 

' Ah tv il)e financial arrangcuieiittt made under these ptormvuB, m' 
evidence of Mr. Melvill before the Loitls Oomnittieo of 1852. 

* It will be remembered that the Uovemor-Geiierat had been |>revioud) 
the (jovemoi -General of Bengal in Couneil. 
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who Wft8 liot to be one of the Oompauy’tt servatiie, and was 
not to be entitled to act as member of council except for 
legislative purposes ^ It need hardly be stated that the 
fourth member was Macaulay. 

The overgrown Presidency of Bengal ^ was to be divided 
into two distinct presidencies, to be called the Presidency 
of Fort William and the Presidency of Agra. But this 
provision never came into operation. It was suspended 
by an enactment of 1835 (5 & 0 Will. IV, c. 52), and the 
susiieiisiou was continued indefinitely by the Charter Act 
of 1853 (16 & 17 Viet. c. 95, 8. 15). 

TJie intention was that each of the four presidencies, 
Fort W'illiam, Fort 8t, George, Bombay, and ^Vgra, should 
have, for executive purposes, a governor and council of 
its own. But the governor-general and his council were 
to be, for the present, the governor and council of Fort 
William, and power was given to reduce the members of 
the council, or even suspend them altogether and vest the 
executive control in a governor alone 

Important alteratioJis were made by the Act of 1833 in 
the legislative powers of the Indian Gov ermueut, ' At timt 
date tJieio were five different bodies of statute law in force 
ill the (Indian) empire. First, there was the whole body 
of statute law existing so iar as it was applicable, which 
was iutrodueiKl by the Charter of George I and which applied, 


* ‘The duty of the fourth ordiuary meml»cr ' (under the Act of iSj3) 

' wutt couiined entirely to the subject of legislation ; be had no power to sit 
or vote except at meetings for the purpose of making laws and regulations ; 
iiiul it was only by ci>urte8y, and not by right, that he waa allowed to see 
the papers or correspondence, or to be made acquainted with the deUbera- 
lions of Government up(^i any subject not immediately connecte<l with 
legislation.’ Minute by 8ir jBarues Peacock of November 3, ill 59* 

' It had been increased by the addition of Benares in 1775, of the modem 
Orissa in 1803, of large territories in the North-West in 1801-1803, and ol 
Assam, Abakan, and Tenasserim in 1834. 

^ ^ The power of reductiem was exercised in 1833 by reducing the number 
^1 ordinary members of the Madras and Bombay councils from three to 
two (Political Dispatch of DotH^mbor 27, 1833). 'Dio original intention was 
to abolish tlio councils of the minor presidenettni, bnt, at the instance of the 
t-'ourt of Directors, their retention was left optional. 
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at least, iu the presideucy towns. Secondly, all English Avti 
subsequent to that date, which were expressly extendi^ 
to any part of India Thirdly, the r^ulations of the governor 
general’s council, which commence with the Revised Code u: 
^793) containing forty-eight r^ulations, all passed on th( 
same day (which embraced the results of twelve years’ anle 
cedent l^islation), and were continued down to the year 1834 
They only had force in the territories of Bengal, fourthly 
the regulations of the Madras council, which spread over tlu 
jreriod of thirty-two years, from 1802 to 1834, and are [wcrej 
in force hi the Presidency of Fort St. Geoige. Fifthly, the 
regulations of the Bombay Code, which began with the revised 
code of Mr. Mountstuart Elphuistone in 1827, comprising the 
results of twenty-eight years’ previous legislation, and were 
also continued into 1834, having force and validity m llie 
Presidency of Fort St. David 

‘In 1833,’ says Mr. Cowell in continuation, ‘ the attention 
of Parliament was directed to three leading vices in tlir 
process of Indian government. The first was iu the naturi' 
of the laws and regulations ; the second was in the ill-dehncd 
autliority' and power from which these various laws and rc^ulci- 
tious emanated ; and the third was the anomalous and sonu- 
times condictiug judicatures by wliich the law's were ad- 
ministered.’ 

The Act of 1833 vested the legislative iiower of the Indian 
Government exclusively iu the Governor-General in Couiu il. 
who had been, as has been seen, reinforced by the addition 
of a fourth legislative member. The four Presidential Govern- 
ments were merely authorixed to submit to the Governor- 
General in Council ‘ drafts or projects df any laws or regula- 
tions which they might think expedient,’ and the Governor- 
Gedcral in Council was required to take these dr^ts and 
projects into consideration and to communicate his resolu- 
tions thereon to the Government proposing them. 

* Coweil, Tagore Leclturet of 1873. For ‘ Fort Bt. David ' road ‘ Doniba.'' 
Bee ateo Uarington’e AmlyiU 0/ the Bengal Hegahatione. 
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The Oovemor-General in Council wm expre««ly empowered 
to make laws and regulations— 

(a) for repealing, amending, or altering any laws or regula* 

tions whatever, for the time being in force in the Indian 
territories ; 

(b) for all persons, whether British or native, foreigners or 

others, and for all courts of justice, whether established 
by charter or otherwise, and the jurisdiction thereof ; 

(c) for all places and things whatsoever within and through- 

out the whole and every part of the said territories, 

(d) for all servants of the Company within the dominions 

of princes and States in alliance with the Company ; and 
(p) as articles of war for the government of the native 
officers and soldiers in the military ser\nce of the 
Company, and for the administration of justice by 
courts-martial to he holden on such officers and 
soldiers. 

But this power was not to extend to the making of any 
laws and regulations — 

(i) which should repeal, vary, or suspend any of the pro- 

visions of the Act of 1833, or of the Acts for punishing 
mutiny and desertion of officers and soldiers in the 
service of the Crown or of the Comi>any ; or 

(ii) which should affect any prerogative of the Crown, or 
the authority of Parliament, or the constitution or 
rights of the Company, or any part of the unwritten 
laws or constitutions of the United Kingdom, whereon 
may depend the allegiance of any person to the Crown, 
or the sovereignty or dominion of the Crown over the 
Indian territdries ; or 

(iii) without the previous sanction of the Court of Directors, 
jvhich should empower any court other than a Mmr- 
tered court to sentence to death any of His Majesty's 
natural-born subjects born in Europe, or their children, 
or abolish any of the chartered courts ^ 

* See Digest^ a 63. 
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There was also an express saving of the right of 
Parliament to legislate for India and to rep^ Indian 
Acts, and, the better to enable Parliament to exercise 
this power, all Indian laws were to be laid before Parlia- 
ment. 

Laws made under the powers given by the Act were to 
be subject to disallowance by the Court of Directors, acting’ 
under the Boaid of Control, but, when made, were to havt^ 
effect as Acts of Parliament, and were not to require registra- 
tion or publication in any court of justice. 

Tlie laws made under the Act of 1833 were known as Acta, 
and took the place of the ‘ regulations ’ made under previous 
Acts of Parliament. 

A comprehensive consolidation and codification of Indiar 
law^ was contemplated. Section 53 of the Act recited that 
it was ‘ expedient that, subject to such special arrangements 
as local circumstances may require, a general system of 
judicial establishments and police, to which all persons what- 
soever, as well Europeans as natives, may be subject, should 
be established in the said territories at an early period ; aivl 
that such laws as may be applicable in common to all classes 
of the inhabitants of the said territories, due regard being 
had to the rights, feelings, and jK^uliar usages of the people, 
should be enacted ; and that all laws and customs having the 
force of law within the same territories should be asc(»r- 
tained and consolidated, and, as occasion may require, 
amended.’ 

The Act then went on to direct the Governor-General in 
Council to issue a commission, to be known as the * Indian 
Law Commission,’ which was to inquire into the jurisdiction, 
powers, and rules of the existing courts of justice and police 
establishments in the Indian territories, and all existii^g form?* 
of judicial procedure, and into the nature and operation ol 
all laws, whether civil or criminal, written or customar^^ 
prevailing and in force in any part of the Indian .territories, 
to which any inhabitants of those territories were thm suh' 
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jecti, 'O'® comniiBsioners were to report to the Governor- 
General in Council, setting forth the results of their inquiries, 
and suggesting alterations, and these reports were to be laid 
before Parliament. 

This was the first Indian Law Commission, of which 
Macaulay was the most prominent member*. Its labours 
resulted directly in the preparation of the Indian Penal Code, 
which however did not become law until i860, and, indirectly 
and after a long interval of time, in the preparation of the 
Codes of Civil and Criminal Procedure and other codes of 
substantive and adje<'tive law which now form part of the 
Indian Statute Book. 

Important provisions were made by the Act of 1833 for 
enlarging the rights of European settlers, and for pro- 
tecting the natives of the country, and ameliorating theii 
condition. 

It was declared to be lawful for any natural-born subject 
of His Majesty to proceed bj' sea to any port or place havitxg 
a custom-house establishment within the Indian territories, 
and to reside thereat, or to proceed to and reside in or pass 
through any part of the territories which were under the 
Company’s government on January i, 1800, or any part of 
the countries ceded by the Nabob of the Carnatic, of the 
province of Cuttack, or of the settlements of Singapore and 
Malacca. These rights might be exercised without the require- 
ment of any licence. But every subject of His Majesty not 
being a native was, on his arrival in India from abroad, to 
signify on entry, to an officer of customs, his name, place 
of destination, and objects of pursuit in India. A licence 
was still required ter residence in any part of India other 
than those above mentioned, but power was reserved to the 
Goven^or-General in Council, with the previous approbation 

' Hi* ooUeagUM were sttother J&ngiish b«trut«r. Mr. Ckoicmm, afterwards 
law member of council, and two civil aerranUi of the Company, Mr. Macleod 
of the Madtaa Service, and Mr. (afterwarda Sir William) Andenon of the 
®®®hey Servieew ffir WflUam Maonaghten of the Bengal Service wa* also 
appointed, hut did not accept the appointment . 
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of the Court of Directors, to declare any such part and 
remove the obligation of a licence. 

Another section expressly enabled any natural-born subject 
of the Crown to acquire and hold lands in India. 

Tlie regulations as to licences have long since been abolished 
or fallen into desuetude. But by s. 84 of the Act of 183;, 
the Governor*6eneral in Council was required, as soon as eon. 
veniently might be, to make laws or regulations providing 
for the prevention or punishment of the illicit entrance into 
or residence in British India of persons not authorized to 
enter or reside therein. Effect has been given to this require- 
ment by Act III of 1864, under which the Government of 
India and local Governments can order foreigners to remove 
themselves from British India, and apprehend and detain them 
if they refuse to obey the order. Under the same Act ti»<* 
Governor-General in ('ouncil can apply to British India, or 
any part thereof, special provisions as to the reporting and 
licensing of foreigners K 

An echo of the fears expressed in 1813 as to the dangers 
likely to arise from the free settlement of interlopers is to lx* 
found in the section which, after reciting that ‘ the removal of 
restrictions on the intercourse of Europeans with the said 
territories will render it necessary to provide for any mischief 
or dangers that may arise therefrom,’ requires the Governor- 
General in Council, by laws and regulations, to provide, with 
all convenient speed, for the protection of the natives of the 
said territories from insult and outrage in their persons, 
religions, and opinions 

Section 87 of the Act declared that ‘ no native of the said 
territories, nor any natural-bom subject of His Majesty 
resident therein, shall, by reason only of his religion, placf* 

‘ See AUer Cau/man v. Government of Bombay^ [ 1 ^ 941 1 - h. R. iS fcombay. 
636. Aa to the general powers of exeluding aliens from Brttiab territory, 
see Musyrove v. Chun Teeing Tay^ fi89G b* A. C. 272 (exclurion 
Chinese from Australia), and an article in the Law Quarterly Memew for 
1897 * AHen L^alation and the Prerogative of the Crown/ 

* See as. 295-298 of the Indian Penal Code. 
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of bir|ti» descent, colour, or any of them, be disabled from 
holding any place, office, or employment under the Company.’ 
The policy of freely admitting natives of India to a share 
in the administration of the country has never been more 
broadly or emphatically enunciated. 

And finally, the Governor-General in Council was required 
forthwith to take into consideration the means of mitigating 
the state of slavery, and of ameliorating the condition of 
slaves, and of extinguishing slavery throughout the Indian 
territories so soon as such extinction should be practicable 
and safe, and to prepare and submit to the Court of 
Directors drafts of laws on the subject ^ In preparing 
these drafts due regard was to be had to the laws of 
marriage and the rights and authorities of fathers and heads 
of families. 

The sections of the Act which follow these broad declara- 
tions of policy are concerned mainly with regulations relating 
to the ecclesiastical establishments in India and increasing the 
number of bishoprics to three, and with regulations for the 
college of Haileybury. 

The Act of 1833, as sent out to India, was accompanied 
l)y an explanatory dispatch from the Cburt of Directors, which, 
according to a tradition in tlie India Office, w^as drafted by 
James Mill \ 


During the twenty years’ interval between the Charter Act 
of 1833 ftnd that of 1853 there was very little Parliamentary betwoen 
legislation on India. 185!“"' 

An Act of 1835 (5*6 Will. IV, c. 52) suspended the pro- 
visions of the Act of 1833 as to the division of the Presidency 
of Bengal into two presidencies and authorized the appoint - 


‘ See Act V of 1843 mi. 370, 371 of the Indian Penal Code. Sesfalso 
Jh. Cameton'a evidenee before the select eommittee of the House of Ltml#i 
and Minutes by 8ir H, 8. Maine, No. 92. 

Kaye, Admini^kaHon of the. EoM India Cmpaf^t P* ^37* 

^ 15 of the Charter Act of 1853 (16 A 17 Viet c. 95) this fmspmsion 

continoed ontil the Court *of Piwict<irs and Board of Control should 
direct* 
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ment of a lieutenant-governor far the North-Western Pro 
vinoes K The project of eetablishing an executive council foi 
the Bengal and North-Western Provinces was abandoned. 

An Act of 1840 (3 A 4 Viet. c. 37) consolidated and amendet 
the Indian Mutiny Acts, and empowered the Governor 
General in Council to make regulations for the Indian Navy. 

An Act of 1848 (ii k 12 Viet. c. 21) enacted for India a law 
of insolvency, which is still in force in the presidency tou-UH, 

In 1853, during the governor-generalship of Lord Dalhousic, 
it became necessary to take steps for renewing the term of 
twenty years which had been created by the Act of 1833, and 
accordingly the last of the Charter Acts (16 & 17 Viet. c. 05) 
was passed in that year. 

It differed from the previous Charter Acis by not fixing 
any definite term for the continuance of the powers, hut 
simply providing that the Indian territories should remain 
under the government of the Company, in trust for I he 
Crown, until Parliament should otherwise direcit. 

The Act reduced the number of the directors of the Company 
from twenty-four to eighteen, and provided that six of theso 
should be appointed by the Crown. 

It continued indefinitely, until the Court of Directors and 
Board of Control should otherwise direct, the suspension of 
the division of the Bengal Presidency contemplated by tlip 
Act of 1835, but authorized the appointment of a separate 
governor for that presidency, distinct from the governor- 
general However, the Act went on to provide that, unU^si^ 
and until tliis separate governor was appointed, the Court 
of Directors and Board of Control might authorize the appoint 
ment of a lieutenant-governor of Bengal The power o! 
appointing a separate governor was never brought inir 

^ The first appointment wan made in iHj6. 

^ Under the Act of 1B33 the Goremor-Qeneral of India was also Governo 
of Bengal but during hi# frequent abeencM from Calcutta used to delegat 
his functions in the latter capacity to the senior member of his counci 
See the evidence of Sir Herbert Maddoek and Mr. F. MiHett before 
sdect committee of the House of Lords in 1852, 
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operation, but the power of appointing a lientenant-govemor 
^as exercised in 1854, and has been continued evM since. 

By the following section, power was given to the directors 
either to consMtute one new ptendency, with the same s^tem 
of a governor and council as in the Presidencies of Madras 
and Bombay, or, as an alternative, to authorize the afipoint- 
ment of a lieutenant-governor. In this case also the former 
power was never exercised, but a new lieutenant-governorship 
was created for the Punjab in 1859. 

Further alterations were made by the Act of 1853 in the 
machinery for Indian legislation. The ‘ fourth ’ or legislative 
member of the governor-general’s council was placed on the 
same footing with the older or ‘ ordinary ’ members of the 
roimoil by being given a right to sit and vote at executive 
meetings. At the same time the council was enlarged for 
legislative purposes by the addition of legislative members, 
nf whom two were the Chief Justice of Bengal and one other 
supreme court judge, and the others were Company’s servants 
r»f ten years’ standing appointed by the several local ( 3 ovem- 
ments. The result was that the council as constituted for 
legislative purposes under the Act of 1853 consisted of twelve ’ 
members, namely — 

The governor-general. 

The commander-in-chief. 

The four ordinary members of the governor-general’s 
council. 

The Chief Justice of Bengal. 

A puisne judge. 

Pour representative members (paid) ® from Bengal, Madras, 
hoinbay, and the North- Western Provinces. 

The sittings of the legislative council were made public 
S'*!*! their proceedings were officially published. 

’ Power WM g^ven by the Act of 1S53 to tbe gowmop-gmeral to appoiat, 
with the Mitction of the Home Govenuneat, two other membm from the 
'■1^1 lervioe, bat tm« power wee aever eseieieed. 

'' They reoeived ealiuriM of £5,000 a year each. 
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The Indian Law Oommission appointed tinder the Act of 
1833 had ceased to exist before i853« It seems to have 
lost much of its vitality after Macaulay’s departure from 
India. It lingered on for many years, published periodically 
ponderous volumes of reports, on which, in many instances, 
Indian Acts have been based, but did not succeed in effecting 
any codification of the laws or customs of the country, and 
was finally allowed to expire ^ Efforts were, however, made 
by the Act of 1853 to utilize its labours, and for this purposf* 
power was given to appoint a body of English commissioners, 
with instructions to examine and consider the recommendn* 
tions of the Indian (Commission 
And, finally, the right of patronage to Indian appointments 
was by the Act of 1853 taken away from the (’ourt of Directors 
and directed to be exercised in accordance with regulations 
framed by the Board of Control. These regulations throw 
the covenanted civil service open to general competition 
In 1855 an Act was passed (18 & 19 Viet. c. 53) whidi 
prohibited the admission of further students to Haileybury 
f’ollege after January 25, 1856, and directed the college 
to he closed on January 31, 1858. 

Kfttablish- In 1854 was passed an Act^ which has had important 
administrative results in India. Under the old system tlir 

coiiimis< 

sioner- 

shtpR. ‘ As to the proemlings of the commission, see the evidence given in 

1852 before the select committee of the House of I.<ords on the East India 
Company's charter by Mr. P. Millett and Mr. Hay Cameron, Mr. 
was the first secretary, and was afterwards member of the commission. 
Mr. Cameron was one of the first members of the commission, and w 
afterwards legislative member of the govemor-general's council. 

’ The commissioners appointed under this power were Sir John (after- 
wards Lord) Romilly, Sir John Jervis (Chief Justice of Common Pleas], 
Sir Edward Ryan, C. H. Cameron, J. N. Macleod, J. A, P. Hawkins, Thoma« 
Flower Ellis, and Robert Lowe (Lord Sherbrooke). They were instructed 
by the Board of Control to consider specially the preparation qf a simple* 
and uniform code of procedure for Indian courts, and the amalgamation 
of the supreme and sadr courts. (Letter of November 30, 1853, from the 
Board of Control to the Indian Law Commission.) 

* They were prepared in 1854 by a committee under the presidency 
Lord M^aulay. 

A 18 Viet. c. 7;. 
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only of providing for the government of newly acquired 
territory was by annexing it to one of the three preeidenciee. 
Under thia ayfitem of annexationa the Presidency of Bengal 
Jiad grown to unwieldy dimensions. Some provision had 
been made for the relief of its government by the constitution 
of a separate lieutenant-governorship for the North-Western 
Provinces in 1836. The Act of 1853 had provided for the 
constitution of a second lieutenant-governorship, and, if 
necessary, of a fourth presidency. These powers were, how- 
ever, not found sufficient, and it was necessary to i>rovide 
for the administration of territories which it might not 
be advisable to include in any presidency of lieutenant- 
governorship \ 

This provision was made by tlie Act of 1854, whieli em- 
powered the Governor-General of India in Council, with tlie 
sanction of the Court of Directors and the Board of Control, 
to take by proclamation under liis immediate authority and 
management any part of the territories for the time being 
in the possession or under the government of the East India 
Company, and thereupon to give all necessary orders and 
directions respecting the administration of tliat part, or other- 
wise provide for its administration The mode in which this 
power has been practically exercised has been by the appoint- 
ment of chief cotutnissioners, to whom tlie Governor-General 
in Council delegates such powers as need not be reserved to 
the Central Govoriiment. In this way chief comniissioner- 
ships were established for Assam the Central Provinces, 
Burma and other parts of India. But the title of chief 
commissioner was not directly recognized by Act of Parlia- 
nient and the territories under the administration of cliief 
^commissioners are technically ‘ under the immediate authority 

‘ 8©o fth^mble to Act of 1S54. 

8ee Digest, g. 56. 

Alsam has now been amalgamatecl with Eastern Bengal under a Lieu* 
tenant-Govemor, and Burma has been eonstituted a Heutenant-govemor- 
ship. 

‘ It has since been recoguiKed by the Act of 1870 (33 Viet, c. 3), i«. i, 3. 
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aud mauagemeut ’ of the Governor-General in Council witiiiu 
the meaning of the Act of 1854. 

The same Act empowered the Government of India, with 
the sanction of the Home authorities, to define the limits 
of the several provinces in India ; expressly vested in the 
Governor-General in Council all the residuary authority not 
transferred to the local Governments of the provinces into 
which the old Presidency of Bengal liad been divided ; aud 
directed that the governor-general was no longer to bear 
the title of governor of that presidency. 

The Mutiny of 1857 gave the death-blow to the system 
of ‘double government,’ with its division of powers and 
responsibilities. In February, 1858, Lord Palmerston intro- 
duced a Bill for transferring the government of India to the 
Crown. Under his scheme the home administration was to 
be conducted by a president with the assistance of a council 
of eight persons. The members of the council were to be 
nominated by the Crown, were to be qualified either by 
having been directors of the Company or by service 01 
residence in India, and were to hold office for eight years, 
two retiring by rotation in each year. In other respects tlic 
scheme did not differ materially from that eventually adopted. 
The cause of tlie East India Company was pleaded by Joliii 
ytuart Mill in a weighty State paper, but the second reading 
of the Bill was carried by a large majority. 

Shortly afterwards, however, Lord Palmerston w^as turned 
out of office on the Conspiracy to Murder Bill, and was suc- 
ceeded by Lord Derby, with Mr. Disraeli as Chancellor of 
the Exchequer and Lord Ellenborough as President of the 
Board of Control. The Chancellor of the Exchequer promptly 
introduced a new Bill for the government of India, of which 
the most remarkable feature was a council consisting partly 
of nominees of the Crown and partly of persons elected on 
a complicated and elaborate system, by citizens of Manchester 
and other large towns, holders of East India stock, and otherb. 
This scheme died of ridicule, and when the House assembled 
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after the Kasier recess no one could be found to defend it 
Mr. Disraeli grasped eagerly at a suggestion by Lord John 
Bussell that the Bill should be laid aside, to be succeeded by 
another based on resolutions of the House. In the meantime 
Lord Ellenborough had been compelled to resign in con- 
sequence of disapproval of his dispatch censuring Iiord 
Canning’s Oudh proclamation, and had been succeeded by 
Lord Stanley, on whom devolved the ciiarge of introducing 
and piloting tlirough the House the measure which eventually 
became law as the Act for the better government of India 
This Act declared that India was to be governed directly by 
and in the name of the Crown, acting tlirough a Secretary of 
State, to whom were to be tiansf erred the powers formerly 
exercised either by the Court of Directors or by the Board 
of Control. Power was given to appoint a fifth princixial 
Secretary of State for this puriiose. 

The Secretary of State was to be aided by a council of 
fifteen members, of whom eight were to be aiipomted by the 
Crown and seven elected by the directors of the East India 
Company. The major part both of the apjiomted and of the 
elected members were to be persons who had served or resided 
in India for ten years, and, witli certain excej^tions, who had 
not left India more tlian ten years before their apiiointment. 
Putuie appointments or elections were to be so made that 
nine at least of the members of the council should hold these 
qualifications. Tlic power of filling vacancies was vest^ in 
the Crown as to Crown appointments, and in the council itself 
as to others. The members of the council were to hold office 
during good behaviour, but to be removable on an address by 
both Houses of Parliament, and were not to be cax>able of 
sitting or voting in Parliament 

' It to this Bill that Lord Paliuerstuu applied the Siiatiiah*boy b 
lemark about Don Quixote, and iNud that whenever a man was to be eeen 
laughing in the streets he was sure to have been discussing the Govemmeul 
India Bill. 

21 22 Viet. c. io8, 

These provisions have been inodihed by subsequent h^islatioii. fcJcc* 
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The council was charged with the duty of conducting, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government of India 
and the correspondence with India. The Secretary of State 
was to be the president of the council, with power to over- 
rule in case of difference of opinion, and to send, without 
reference to the council, any dispatches which might under 
the former practice have been sent through the secret com- 
mittee ^ 

The officers on the home establishment both of the Company 
and of the Board of Control were to form the establishment 
of the new Secretary, of State in Council, and a scheme for 
a permanent establishment was to be submitted. 

The patronage of the more important appointments in 
India was vested either in the tirown or in the Secretary 
of State in Council. Lieutenant-governors were to be ap- 
pomted by tlie governor-general subject to the approval of 
the Crown. 

As under the Act of 185J, admission to the covenanted 
civil service was to be open to all natural- born subjects of 
Her Majesty, and was to be granted in accordance with the 
results of an examination held under rules to be made by 
the Secretary of State in Council with the assistance of the 
Civil Service Commissioners. 

The patronage to military cadetshiiis was to be divided 
between the Secretary of State and his council. 

The property of the Company was transferred to tht^ 
Crown. The exx^enditure of the revenues of India was to be 
under the control of the Secretary of State in Council, but 
was to be charged with a dividend on the Company's stock 
and with their debts, and the Indian revenues remitted to 
Greit Britain were to be paid to the Secretary of ^tate in 
Council and applied for Indian purposes. Provision was 
» made for the appointment of a special auditor of the accounts 
of the Secretary of State in Council 
^ Digast, m, 6-14. 


Ibid. JO. 
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The Board oi Con 4 »'oI was formally abolished. With respect 
to contract* and 1 ^ proceedings, the Secretary of State in 
Council was giT«n a quasi-corporate character for the purpose 
of enabUng him to assert the rights and discharge the liabilities 
devolving upon him as successor to the East India Company 

It has been seen that under the authority given by various The 
Acts the Company raised and maintained separate military 
forces of their own. The troops belonging to these forces, 
whilst in India, were governed by a separate Mutiny Act, 
perpetual in duration, though re-enacted from time to time 
with amendments ^ The Company also had a small naval 
force, once known as the Bombay Marine, but after 1829 as 
the Indian Navy. 

The Act of 1858 transferred to the service of the Crown all 
the naval and military forces of the Company, retaining, how- 
ever, their separate local cliaracter, with the same liability to 
local service and the same pay and privileges as if they were 
in tlie service of the Company. Many of the European troops 
refused to acknowledge the authority of Parliament to make 
this transfer. They demanded re-engagement and bounty as 
a condition of the transfer of their services •*, and, failing to 
get these terms, were offered their discharge. 

In i860 the existence of European troops as a separate 
force was put an end to by an Act (23 & 24 Viet. c. 100) 
which, after reciting that it is not expedient that a separate 
European force should be continued for the local service of 
Her Majesty in India, formally repealed the enactments by 
which the Secretary of State in Council was authorized to 
give directions for raising^such forces. 

In 1861 the oflScers and soldiers formerly belonging to the 
Company’s European forces were invited to join, and many 


* Digest, 1.35. • 

** Tiio fi&t of these Acts was an Act of 1753 (^7 Ceo. II, c. 9), and the 
last was an Act of 1857 (20 A 21 Viet. e. 66), which was repealed in 1863 
(26 A 27 Viet. 0. 48). 

In 1859 they a ‘ demonstration ’ which, from the small stature 
the recruits enlisted during the Indian Mutiny, was sometimes called 
«« Dumpy Mutiny/ Pritchard, Admisiulmltott of Mm, I 3^^. 
mERrr • 
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of them were transferred to, the regular army under the 
authority of an Act of that year (24 & 25 Viet, c, 74). ThuK 
the European army of the late East India Company, except 
a small residue, became merged in the military forces of the 
Crown ^ 

The naval force of the East India Company was not amal- 
gamated with the Royal Navy, but came to an end in 1863, 
when it was decided that the defence of India against serious 
attack by sea should be undertaken by the Royal Navy, which 
was also to provide for the performance of the duties in the 
Persian Gulf which had been previously undertaken by the 
Indian Navy 

The change effected by the Government of India Act. 
1858, was formally announced in India by the Queen's 
Proclamation of November i, 1858. 

In 1859 the Government of India Act, 1839 (22 & 23 Viet, 
c. 41), was passed for determining the officers by whom, and 
the mode in which, contracts on behalf of the »Secretarv of 
State in Council were to be executed in India 
Three Acts of great importance were passed in the year 
1861. 

Under the Charter Act of 1793 rank and promotion in tlH‘ 
Company’s civil service were strictly regulated by seniority, 
Act, 1861, offices in the ‘ civil line ’ of the Company’s service 

in India under the degree of councillor were strictly reserved 
to the civil servants of the presidency in which the office 
was held. But by reason of the exigencies of the public 
service, numerous civil appointments had been made in 

^ Under existing arrangements all the troops sent to India are placed 
on the Indian establishment, and from that time cease to be voted on tlu' 
Army Estimates. The number of the forces in the regular army as fixed 
by the annual Army Act is declared to he ‘ exclusive of the number actually 
serfing within Her Majesty’s Indian possessions.’ As to the oonstitii’ 
tionality of employing Indian troops outside India, see the debates of 
1878 on the employment of Indian troops in Malta, Hansard, ccxl. iH;* 
194, 213, 369, 515 ; and Anson, Law and CvMom of ihe CanetituUonf pt. ii* 
p. 361 (2nd ed.). 

See Sir Charles Wood’s letter to the Admiralty of Oct. 20, 1862, 

® See Digest, s. 33. 
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India in disregard of these restrictions. The Indian Civil 
Service Act, i86i (24 & 25 Viet. c. 54), validated all these 
irregular appointments in the past, but scheduled a number of 
appointments which, in the future, were to be reserved to 
members of the covenanted civil service ^ 

At the same time it abolished the rule as to seniority and 
removed all statutory restrictions on appointments to ofBces 
not in the schedule. And, even with respect to the reserved 
offices, it left a power of appointing outsiders under exceptional 
circumstances. This power can only be exercised where it 
appears to the authority making the appointment that, under 
the circumstances of the case, it ought to be made without 
regard to statutory conditions. The person appointed must 
have resided for at least seven years in India. If the post is 
in the Revenue 01 Judicial Departments, the person appointed 
must pass the same examinations and tests as are required in 
tlie case of the covenanted civil service. The appointment 
is provisional only, and must be forthwith reported to the 
Secretary of State in Council with the special reasons for 
making it, and unless approved within twelve months by the 
Secretary of State it becomes void 
The Indian Councils Act, 1861 (24 & 25 Viet. c. 67), modi- Indian 
fied the constitution of the governor-generars executive 1. 
council and remodelled the Indian legislatures. 

A fifth ordinary member was added to the governor- 
generars council. Of the five ordinary members, three were 
required to have served for ten years in India under the 
Company or the Crown, and one was to be a barrister or 
advocate of five years’ standing. Power was retained to 
appoint the commander-in-chief an extraordinary member 
Power was given to the governor-general, in case of his 
absence from headquarters, to appoint a president of* the 
codfncil, with all the powers of the governor-general except 
those with respect to legislation. And, in such case, the 

* This schedule is still in force. Digest, s. 93, 

* This provision still exists. Ibid. s. 95. * Ibid. 39, 4a 

H 2 
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governor-general might inveBt himself with all the powern 
exercisable by the Governor-General in Council, except the 
powers with respect to legislation 
For purposes of legislation the governor-general’s council 
was reinforced by additional members, not less than six nor 
more than twelve in number, nominated by the governor- 
general and holding office for two years. Of these additional 
members, not less than one-half were to be non-official, that 
is to say, persons not in the civil or military service of the 
Crown The lieutenant-governor of a province was also to 
be an additional member whenever the council held a legisla- 
tive sitting within his province. 

The Legislative Council established under the Act of 1853 
had modelled its procedure on that of Parliament, and had 
shown what was considered an inconvenient degree of in- 
dependence by asking questions as to, and discussing the 
propriety of, measures of the Executive Government Tlu‘ 
functions of the new Legislativ^e Council were limited strictly 
to legislation, and it was expressly forbidden to transact 
any business except the consideration and enactment 
legislative measures, or to entertain any motion except a 
motion for leave to introduce a Bill, or having reference t(» 
a Bill actually introduced 

Measures relating to the public revenue or debt, religion, 
military or naval matters, or foreign relations, were not 
to be introduced without the governor-general’s sanction. 
The assent of the governor-general was required to every 
Act passed by the council, and any such Act might be 

^ See Digest, es. 45, 47. 

These provisions have been modified by the Act of 1892 (55 & 56 Viet, 
c. 14, s. 1 ). See Digest, s. 60. 

^ It had, among other things, discussed the propriety of the grant to 
the MysOTe princes. See Proceedings of Legislative CounciPior i860, 
pp. 1343-1402. 

* 24 & 2$ Viet. c. 67, s. 19. As to the object with which this section 
was framed, see paragraph 24 of Sir Charles Wood*s dispatch of August 9, 
1861. The restrictions imposed in 1861 were relaxed in 1892 (55 & $6 Viet, 
c. 14, 8. 2). Digest^ s. 64. 
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disallowed by the Queen, acting through the Secretary of 
State. 

The legislative power of the Governor-General in Council 
was declared to extend to mal^ laws and regulations for 
repealing, amending, or altering any laws or regulations 
for the time being in force in the ‘ Indian teiTitories now 
under the dominion of Her Majesty and to making laws 
and regulations for all persons, whether British or native, 
foreigners or others, and for all courts of justice, and for 
all places and things within the said territories, and for all 
Horvants of the Government of India within the dominions 
of princes and States in alliance with Her Majesty But 
there were express savings for certain Parliamentary enact- 
ments, for the general authority of Parliament, and for any 
part of the unwritten laws or constitution of the United 
Kingdom whereon the allegiance of the subject or the 
sovereignty of the Crown may depend. 

An exceptional power was given to the governor-general, 
in cases of emergency, to make, without his council, ordinances, 
wliich wore not to remain in force for more than six montlis^. 

Doubts had for some time existed as to the proper mode 
of legislating for newly acquhed territories of the Company, 
Wlien Bcuan^ and the teiTitories afterwaixis known as the 
North-Western Provinces were annexed, the course adopted 
was to extend to them, with some variations, the laws and 
regulations in force in the older provinces of Bengal, Behar, 
and Orissa. But when the Saugor and Nerbudda territories 
were acquired from the Mwathas by Lord Hastings, and 
^heu Assam, Arakan, and Tenasserim were conquered in 
1824, a>nd Pegu in 1852, these regions were specially exempted 
from the Bengal Regulations, instructions, however, being 
given ^0 the officers administering them to conduct their 
procedure in accordance with the spirit of the regulations, so 
' Explained by 55 & 56 Viet. c. 14, 8. 3. Digest, 8. 63. 

These poweia were extended by 28 ic 29 Viet, c. 17, s. i, and 32 A 33 
Vict. 0. 98. 8. I. SeeDig«it,8.63. 

See Digest, s. 69. 
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far as they were suitable to the ciroUmstauoes of the country \ 
And when the Punjab was annexed the view taken was that 
tlie Governor-General in Council had power to make laws foi 
the new territory, not in accoidance with the forms prescribed 
by the Cliarter Acts for legislation, but by executive orders, 
corresponding to the Orders in Council made by the Crown 
for wliat arc called Crown Colonies. Provinces in which this 
power w^as exercised were called ‘ non-regulation provinces ’ to 
distinguish them from the ‘ regulation provinces,’ which were 
governed by regulations formally made under the Cliarter 
Acts. A large body of laws had been passed under this 
power or assumed power, and in order to remove any doubts 
as to their validity a section was introduced into the Indian 
Councils Act, i86i, declaring that no rule, law, or regulation 
made before the passing of the Act by the governor-general 
or certain other authorities should be deemed invalid by reason 
of not liaving been made in conformity with the provisions of 
tlie Charter Acts 

The poww of legislation which had been taken away from 
the Govwnments of Madras and Bombay by the Cliarter Act of 
1833 was restored to them by the Act of 1861. The councils 
of the governors of Madras and Bombay were expanded for 
legislative purjioses by the addition of the advocate-general 
and of other members nominated on the same principles as the 
additional members of the goveriior-generars counciF. No 
line of demarcation w^as drawn between the subjects reservt^ 
for the central and the local legislatures respectively ; but 
the previous sanction of the governor-general was made 
requisite for legislation by the local legislature in certain 

* Ghesney's Indian Polity (3rd ed.), pp. 58, 64. 

‘ Indian legislation subsequently became necessary for the purpose of 
ascerijaining and determining the rules which had been thus validated 
in general terms. See Sir James Stephen’s speech in the Legislative 
Council in the debate on the Punjab Laws Acts, March 26, 1872, and tbe 
chapter contributed by him to Sir W« Hunter’s Life of Lord Mayo, vol. ii* 
pp. 214-221. 

* These provisions have also been modified by the Act of 1892. 8ee 
Digest, ss. 71, 76, 77 
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oases, aad all Acts d the local legislature required the sub* 
aequent assent of the goTemor*general in addition to that 
uf the Secretary of State, and were made subject to dis- 
allowance by the Crown, as in the case of the governor- 
•'cneral’s council. There were also the same restrictions on 
the proceedings of the local legislatures’. 

The governor-general was directed to establish, by procla- 
mation, a legislative council for Bengal and was empowered 
to establish siniilar councils for the North-Western Provinces 
and for the Punjab These councils were to consist of the 
lieutenant-governor and of a certain number of nominated 
councillors, aJid were to be subject to the same provisions 
as the local legislatures for Madras and Bombay. 

The Act also gave powder to constitute new provinces for 
It'gislative purposes and appoint new' lieutenant-governors, 
and to alter the boundaries of existing provinces \ 

The amalgamation of the supreme and sadr courts, tliat is Indian 
to say, of the courts representing the (Vown and the Conipany ^urts 
respectively at the presidency towns, had long been in eon- 
teniplation, and w’as carried into effec;t by the Indian High 
Courts Act, 1861 'I 

By this Act tlie Queen was empowered to establish, by 
letters patent high courts of judicature in C'alcutta, Madras, 
and Bombay, and on their (establishment the old chartered 
supreme couits and the old ‘ Sadr Adalat ’ Courts were to 
be abolished, the jurisdiction and the powers of the abolished 
courts being transferred to the new high courts. 

Each of the high courts was to consist of a chief justice 
and not more than fiftetm judges, of whom not less than one- 

‘ See note 4, p. 100. 

^ A legislative council for Bengal was established by a proclamation of 
January 18, 1862. 

* A iegUlative council was established for the North-Western Provinces 
Ottdh (now United Provinoes of Agra and Oudh) in 1886, and for the 

Punjab in 1897. 

* 88. 46, 47, Digest, 8. 74. ' 24 & 25 Viet. c. 104, 

^ The letters patent or charters now in force with respect to these three 
lugh courts bear date December 28, 1865. 
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third) including the chief justice, were to be barristers, and 
not less than one-third were to be members of the covenanted 
civil service. All the judges were to be appointed by and 
to hold office during the pleasure of the Crown. The high 
courts were expressly given superintendence over, and power 
to frame rules of practice for, all the courts subject to their 
appellate jurisdiction ^ 

Power was given by the Act to (establish another higli 
court, with the same constitution and powem as the high 
courts established at the presidency towns 
LegiBla- The Indian High Courts Act of 1861 closed the serii's 
of constitutional statutes consequent on the transfer of the 
government of India to the Crown. Such Acts of Parliamoiil 
as have since then been passed for India liave done little mort^ 
than amend, wdth reference to minor points, the Acts of 1858 
and 1861. 

The Indian High Courts Act, i805‘\ empowered the Governor- 
General in Council to pass orders altering the limits of the 
jurisdiction of the ssveral chartered high courts and enabling 
them to exercise their jurisdiction over native Christian 
subjects of Her Majesty resident in Native States. 

Another Act of the same year, tlie Government of India 
Act, 1865 extended the legislative powers of the governor- 
general’s council to all Britisli subjects in Native States; 
whether servants of the Crown or not"', and enabled the 
Governor-General in Council to define and alter, by proclama- 
tion, the territorial limits of the various presidencies and 
lieutenant-governorships 

The Government of India Act, 1869 \ vested in the Secretarj^ 
of State the right of filling all vacancies in the Council of 
India, and changed the tenure of members of the council 

’ ^ Digest, 88. 96-103. « 

* 8. 16. Undar this power a high court was eatablished at Allahabad 
in 1866. It is probable that the power was thereby exhausted. 

* 28 & 29 Viet. c. 15. Digest, s. 104. 

^ 28 A 29 Viet. e. 1 7. * See Digest, s. 63. 

* Ibid. 57. ^2 A 33 Viet. 0. 97. 
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from a tenure during good behaviour to a term ten years. 
It also transf^red to the Crown from the Secretary of State 
in CoimcU the right of filling vacancies in the offices of the 
members of the councils in India. 

The Indian Councils Act, 1869 still further extended 
the legislative powers of the governor-generars council by 
enabling it to make laws for all native Indian subjects of Her 
Majesty in any part of the world, whether in India or not. 

A very important modification in the machinery for Indian 
kgislature was made by the Government of India Act, 1870 
It has been seen tliat for a long tune the governor-general 
believed himself to liave the power of legislating by executive 
order for the non-regulation provinces. The Indian Councils 
Act of 1861, whilst validating rules made under this power in 
Uie past, took away the power for the future. The Act of 
1870 practically restored this power by enabling the governor- 
general to legislate in a summary manner for the less 
advanced parts of India The machinery provided is as 
follows. The Secretary of State in Council, by resolution, 
declares the provisions of section i of the Act of 1870 ap- 
plicable to some particuhu part of a British Indian province. 
Thereupon the Governor in Council, lieutenant-governor, or 
cliief commissioner of the province, may at any time propose 
to the Governor- General in Ck)uncil drafts of regulations for 
the peace and gocni government of tliat part, and these drafts, 
^vhen approved and assented to by the Governor-General in 
Council, and duly gazetted, have the same force of law as 
if they had been formally passed at sittings of the Legislative 
Council, This machinerj' has been extensively applied to 
the less advanced districts of the different Indian provinces, 
numerous regulations have been, and are constantly 
made under it. 

A. , 

^ 32 & 33 Viet, 0. 98. See Digest, 8. 63. 

ms restoration of « power of summery legislation wee strongly 
^vooeted by Sir H. & Maine. See Minutes by ffir H. S. Maine, 
PP- 'S3. 156. 
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The same Act of 1870 coAtained two other provisions of 
considerable importance. One of them (s. 5) repeated and 
strengthened the power of the govemor*general to overrule 
his council ^ The other (s. 6), after reciting the expediency 
of giving additional facilities for the employment of natives of 
India ‘ of proved merit and ability ’ in the civil service 
of Her Majesty in India, enabled any native of India to 
be appointed to any ‘ office, place, or employment ’ in that 
service, notwithstanding iliai he had not been admitted lu 
that service in the maimer directed by the Act of 1858, i.<?. 
by competition in England. Tlie conditions of such appoint- 
incuts were to be regulated by rules made by the Governor- 
General in Council, with the approval of the Secretary of 
State in Council The result of these rules was the ‘ statutory 
civilian,’ who has now been merged in or superseded by the 
‘ Provincial Service.’ 

Two small Acts were passed in 1871, the Indian Councils 
Act, 1871 (34 & 35 Viet. c. 34) which made slight extensions 
of the powers of local legislatures, and the Indian Bishops Act, 
1871 (34 & 35 Viet. c. 62), which regulated the leave of absence 
of Indian bishops. 

An Act of 1873 (36 Viet. c. 17) formally dissolved the 
East India Company as from January i, 1874. 

The Indian Councils Act, 1874 (37 & 38 Viet. c. 91), enabled 
a sixth member of the govemor-generars council to be ap- 
pointed for public works purposes. 

The Council of ^ndia Act, 1876 (39 & 40 Viet. c. 7), enabltKl 
the Secretary of State, for special reasons, to appoint any 
person having professional or other peculiar qualifications 
to be a member of the Council of India, with the old tenure, 
* during good behaviour,’ which had been abolished in 1869 

* <8ee Digest, 6. 44. It will be remembered that Lord Lytton acted under 
this power when he exempted imported cotton goods from duty in* 1S79. 

^ See ibid. 94. 

^ This Act was passed in consequence of the decision of the Bombay Higl> 
Court in JR. v. Meaff, 7 Bom. Cr. 6. See note on s. 79 of Digest. 

* Hiis power was exercised in the case of Sir H. 8. Maine, and was pro- 
bably conferred with special reference to him. 
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In the same year was passed the Royal Titles Act, 1876 
(39 & 40 Viet. c. 10), which authorized the Queen to assume 
the title of Empress of India. 

The Indian Salaries and Allowances Act, 1880 (43 & 44 
Viet. c. 3), enabled the Secretary of State to regulate by order 
certain salaries and allowances which had been previously fixed 
by statute ^ 

Tlie Indian Marine Service Act, 1884 {47 & 48 Viet. c. 38), 
enabled the Governor-Clcncral in Council to legislate for main- 
taining discipline in a small marine establishment, called Her 
Majesty’s Indian Marine Service, the members of which were 
neither under the Naval Discipline Act nor under the Merchant 
Shipping Acts 

The CouncU of India Reduction Act, 1889 (52 & 53 Viet, 
c. 65), authorized the Secretary of State to abstain from filling 
vacancies in the Council of India until the number should 
be reduced to ten. 

The Indian Councils Act, 1892 (55 & 56 Viet. c. 14), 
authorized an increase in the number of the members of the 
Indian legislative councils, and empower<Kl the Governor- 
(leneral in (kmucil, with the axjproval of tlie Secretary of 
State in Council, to make rules regulating the conditions 
under wliich these members are to be nominated At 
the mmi) time the Act relaxiHl the restrictions imposed 
hy the Act of 1861 on the piweedings of the legisla- 
tive councils by enabling rules to be made authorizing 
tlie discussion of the annual financial statement, and the 
asking of questions, under prescribed conditions and re- 
strictions. 

The Act also cleared up a doubt as to the meaning of an 
enactment in the Indian Councils Act of 1861, modified some 
of tlje provisions of that Act about the office of * additional 
oiembers ’ of legislative councils, and enabled local legislatures, 
^ith the previous sanction of the governor-general, to repeal 

* See Digest, ss. So, 113. * See ibid. 63. 

® See ibid. 60, 71, 73, 
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or alter Acte of the govemor-generars couacil affecting their 
province'. 

The Madras and Bombay Armies Act, 1893 (56 & 57 Viet, 
c. 62), abolished the offices of commauders-in-cliief of the 
Madras and armies, and thus m^e possible a siiii. 

pliiication of the Indian military system which liad been 
asked for persistently by four successive- viceroys 
, The Contracts (India Office) Act, 1903 ^3 Edw. VII, c. 11), 
declared the mode in which certain eontraets might be inadi* 
by tire Secretary of State in Council 

The Indian Councils Act, 1904 (4 Edw. VII, c. 26), while con- 
tinuing the power to appoint a sixth member of the Governor- 
General’s Council, femoved the necespity for appointing him 
^gpemfically for public works pur poses 

^ See Digest, s. 76. In the absence of this power the sphere of action 
,o( the new legislature for the North-Western Provinces and Oudh was con- 
tined within an iufinitesinia] area. 

“ Administrative reforms in India are not carried out with undue pri- 
eipitancy. The appointment of a single commander-in-chief for India, with 
four subordinate commanders under him, was recommended by liorrl 
William Bentinek, Sir Cliaries Metcalfe, and others in 1833. (Further 
Pa|>er8 re«i>e<;ting the East In<lia Ounpany’s Charter, 1833.) * 

^ See Digest, s. 32. * S<*e Digest, s. 39. 


[The authorities which I have found most useful for this chaptir an, 
Re[X>rt8 of Parliamentary Committees passim ; Calendar of State PaiH i>. 
Colonial. East Indies ; Shaw, Charters of Die KaM Jndui Company^ Madras, 
1887 ; Birdwood, Jtepfrrt on the Old Records of the litdia Office^ 2nd reprint, 
1891 ; Morley’s DigeM, ](ptrocluctiou ; Stephen (J. F.), Nuneomar and Inqi^ih 
1885; Forrest (p,), Sekctuois from Slate Papers^ India^ 1772-85; and, for 
general history. Hunter (Sir W. W.), IHBtory of Britiah Ii^ia (only 2 vols. 
published) ; Lyall (Sir A. C.), British Dominion in India; liecky. History of 
England in the iHth century; Hunt (W.), Political History of England^ 
1760-1801; and MilFs History of British India, with its continuation hy 
Wilson.] 



CHAPTER II 


SUMMARY OF EXISTING LXm 

The administration of British India rests upon EngUsh 
Acts of Parliament, largely supplemented by Indian Acte and 
regulations ^ t 

At the head of the administration in England is the Home 
Secretary of State, who exercises, on behalf of the Crown, ment. 
the powers formerly exercised by the Board of Control and 
Court of Directors, and who, as a member of the Cabinet, 
is responsible to, and represents the supreme authority of, 
Parliament 

He is assisted by a council, the Council of India, o rigin a Hy Council 
noWj Mudcr fffl A flt V 

gradnaliy-cedooed t>Q tm. The members of the council are 
appointed by the Secretary of State, and hold office for a 
term years, with a power of reappointment under 

8])ecial circumstances for a further term of five years. The r <» 
i H - afa t i a ope oi ftl pow e r to app o int a ny p e rson ‘ having pco> 
fowni o nal or o thor -pe eu l iar qualifio a tionfl ' t >» be o - mombor 4d 
the-coun^l during bobairiniar At loast uiiie members 
of the council must be persons who have served or resided 
in British India for not less than ten years, an J who have^ 
left Britisli India not more than terf^year»« before their 
appointment. A member %f the council cannot sit in 
Parliament **. 

The duties of the Council of India are to conduct, under 
the dire<|tion of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government^ of 

/ The best authorities for^the existing system of administcation are 
Sir John Btraohey's India od., 1903), Sir W, Hunter’s Indian Empire, 
CheRney’s Indian PdUy (3iti ed., 1S94), and the latest of the Decennial 
Imports on the Moral and Material Progress of India (1904). 

Bigest, s. 2. Ibid, 3, y 
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India and the oorrespondence with India. The Secrettuy of 
State is president of the council, and has power to appoint 
a vice-president 

Every order proposed to be made by the Secretary of State 
must, before it is issued, be either submitted to a meeting of 
the council or deposited in the council room for seven days 
before a meeting of the council. But this requirement does 
not apply to orders which, under the old system, might have 
been sent tlirough the secret committee 
In certain matters, including the expenditure of the revenues 
of India, orders of the Secretary of State are required by law 
to obtain, the concunence of a majority of votes at a meeting 
of his council, but in all other matters the Secretary of 
State can overrule his council. Whenever there has been 
a difference of opinion in council any member has a right to 
have his opinion, and the reasons for it, recoided 
The council is thus, in the main, a consultative body, 
witliout any power of initiation, and witli a limited power 
of veto. Even on questions of expenditure, where they arise 
out of previous decisions of the Cabinet, as would usually 
be the case in matters relating to peace or war, or foreign 
relations, it would be very difficult for the Council to withhold 
their concurrence from the Secretary of State when he a(^ts 
as representative and mouthpiece of the Cabinet. 

For the better transaction of business the council is divided 
4 into committees 

of The establishment of the Secretary of State, that is to say 
Office. the permanent staff constituting what is popularly known 
as the India Office, was fixed by an Order of the Queen in 
Council made under the Act of 1858^. It is divided into 
departments, each under a separate permanent secretary, and 
the committees of the council are so formed as to correspond 
to these departments. 

Indian All the revenues of India are required by law to be received 
revennes. 

Digest, ss. 5-10. Ibid, 12-14. * Ibid. 10. 

♦ Ibid. II. * Ibid. 18. 
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for and in the name of the King, and to be applied and 
disposed of exolusively for the purposes of the Government of 
India ^ The expenditure of these revenues, both in India and 
elsewhere, is declared to be subject to the control of the 
Secretary of State in Council, and no grant br appropriation 
of any part of the revenues is to be made without the con- 
currence of a majority of the votes at a meeting of the Council 
of India Except for preventing or repelling actual invasion 
of His Majesty’s Indian possessions, or under other sudSen 
and urgent necessity, the revenues of India are not, without 
the consent of both Houses of Parliament, to b^ applicable 
to defraying the expenses of any military operation carried 
on beyond the external frontiers of those possessions by His 
Majesty’s forces charged upon those revenues 
The accounts of the Indian revenues and expenditure are Audit. 


laid annually before Parliament, and the accounts of the 
Secretary of State in Council are audited by an auditor, who 
is appointed by the King by warrant co\mtersigned by the 
Chancellor of the Exchequer 

For the purpose of legal proceedings and contracts, but ContractB 
not for the purpose of holding property, the Secretary 
State in Council is a juristic person or body corporate by *“8** 
that name, having the same capacities and liabilities as the 
Fast India C/Ompany ^ He has also statutory powers of 
contracting through certain officers in India 


At the head of the Government in India is the governor- Govern- 
general, who is also viceroy, or representative of the King, i^aia. 

He is appointed by the King by warrant under his sign^^®^^^^^ 
manual, and usually holds office for a term of five years genersi. 

He has a council, which at present consists of six members, The 
besides the commander-in-chief, who may be, and in practice 
^l^ays is, appointed an extraordinary member council. 


^ B. 22. 

“ Ibid, 23. See, however, the practical qualifications of thift require- 
ment noted above. 

' 24. 4 29, 30. 

' 33. » Ibid. 36, 37. 


« Ibid. 32, 35. 
^ Ibid, 38-40. 
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The Governor of Madras or Bombay is also an extraordinary 
memb^ of the council whenever it sits within his province 
(which, in fact, never happens '). 

The power given by an Act of 1874 to appoint a sixth 
ordinary memb^ specifically for public works purposes was 
made general by an Act of 1904. 

The onKnary members of the governor-geneiars council 
are appointed by the Crown, in practice for a term of five 
years. Three of them must be jpersons who, at the time of 
their appointment, have been for at least ten years in the 
service of the Crown in India, and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates 
of Scotland, of not less than five years’ standing 

If there is a difference of opinion in the council, in 
ordinary circumstances the opinion of the majority prevails, 
but, in exceptional circumstances, the governor-general Ims 
power to overrule his council , 

If the governor-general visits any part of India unaccom- 
panied by his council, he is empowered to appoint some 
ordinary member of his council to be president of the council 
in his place, and, in such case, there is further power to make 
an order ’authorizing the governor-general alone to exercise 
all the executive powers of the Governor-General in Council ^ 
The official acts of the central Government in India are 
expressed to run in tlie name of the Governor-General in 
Council, often described as the Government of India The 
executive work of the Government of India is distributtKl 
amopg departments which may be compared to the depax t- 
ments of the central Government in England. There are 
at present nine of these departments — Finance, Foreign, 
Home, Iiegislative, Revenue and Agriculture, Public Works, 
Commerce and Industry, Army, and Military Supply. At 

the head of each of the]%|f one of the secretaries to the 

■ 

^ Digest, 8. 40. * IWd. 39. • Ibid. 44. * Ibid. 45, 47 

^ Lc^slative sanction for this name is given by the Indian Genernl 
Closes Act (X of 1897, s. 3 (22) ). 
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Otoveriimant of India, who corresponda to the permanent 
secretary in England, and each of them, except the Foreign 
Department, is assigned to the special care of one of the 
members of council. The Foreign Department is under the 
immediate superintendence of the viceroy, who may be thus 
called his own Foreign Minister, although members of the 
council share responsibility for such matters relating to the 
department as come within their cognizance. 

Besides these nine departments of the Secretariat, there 
are special departments, outside the Secretariat departments 
but attached to some one of them. These special departments 
either transact branches of work which the Government of 
India keeps in its own hands, or exercise supervision over 
branches! of work which are conducted by the Local Govern- 
ments. Thus the Directors-General of the Post Office and 
of the Telegraph department, the Surveyor-General, and the 
newly constituted Railway Board, are at the head of depart- 
ments which are centrally administered. On the other hand 
the Inspectors-General of Forests and of Agriculture, and the 
Directors-General of Education and of the Indian Medical Ser- 
vice, represent departments which are administered by the 
Local Governments but supervised by the Governraenf of India. 

In the transaction of business, minor questions are settled 
departmentally. Questions involving a difference of opinion 
between two departments, or raising any grave issue, are 
brought up to be settled in council. 

The council usually meets once a week, but special meetings 
may be summoned at any time. The meetings are private, 
and the procedure is of the same informal kind as at a meeting 
oi the English Cabinet, the chief difference being that one of 
the secretaries to the Government usually attends during the 
discuision of any question affecting his department, and takes 
a note of the order passed 


For a description of the mode of transacting business in council before 
le work of the Government was ‘departmentalised,* see Lord Jktiifo in 
w, p. 26, and as to the effect of departmentalising, see Stracbey* p. 60. 
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Every dispatch from the Secretary of State is circulated 
among all the mentors of the council, and every dispatch 
to the Secretary of State is signed by every member of the 
council who is present at headquarters, as well as by the 
viceroy, unless he is absent. 

If any member of the council dissents from any dispatch 
signed by his colleagues, he has the right to append to it 
a minute of dissent. 

The headquarters of the Government of India arc at 
Calcutta during the cold weather season, and at Simla during 
the rest of the year ^ 

For purposes of administration British India is now divided 
into thirteen provinces, each with its own local government. 
These provinces are the old presidencies^ of Madras (Fort 
St. George) and Bombay; five Lieutenant-Governorslii})^?, 
namely, Bengal, Eastern Bengal and Assam®, the United 
Provinces of Agra and Oudli ^ the Punjab, and Burma ; and 
six Chief Commissionerships, namely, the Central Provinces, 
Ajmere-Merwara, Coorg, British Baluchistan^*, the North- 
West Frontier Province \ and the Andaman Islands. 

The provinces of Madraa«»and Bombay are each under 
a governor and council appointed by the Crown, in prac tice 
for "a term of five years, the governor being usually an 
English statesman, and the council consistin^f two memto 
of the Indian Civil ^rvice of twelve years’ standing ^ The 
governors of Madras and Bombay retain their privilege of 


* A» to the advantagefi and dinad vantages of Simla an a seat of Govern- 
ment, see Minutes by Sir H. S. Maine, No. 70. 

^ As to tite ambiguity of the terra ‘ presidency,’ see Chesney, Ittdion 
PMy {5rd cd.), pp. 79, S8. Strachey, p. 43. 

* G>nstituted in 1905 by the union of the Eastern part of Bengal with 

the C^ef Cbmmissionersbip of Assam. Bee Act Vll of 1905. ^ 

^ Ckmstituted in 1901 by the union of the lieutenant^Govemorsbip of 
North-Western Provinces with the Chief Commissionership of Ofidh. 

^ ^ Placed under a lieutenant-govemor in 1897. 

* Made a Chief Commissionership in 1887. 

^ Carv(^ out of the Punjab, and placed under a Chief Oommissioo^ 
in 1901. * 
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communiodting directly with the Secretary of State, and 
have the same power as the govemor^general of overruling 
their councils in cases of emergency. For reasons which 
are mainly historical, the control of the Government of India 
over the Governments of Madras and Bombay is less complete 
than over other local Governments. 

The lieutenant-governors have no executive councils, and 
arc appointed by the governor-general, with the approval 
of the King^ They are in practice appointed from the 
Indian Civil Service and hold office for five years. 

The chief commissioners are appointed by the Governor- 
General in Council. In some cases this office is combined with j 
another post. Thus the Resident at Mysore is, ex-officio, Cliief ■ 
Coimnissionor of Coorg, and the Governor-Generars Agent for 
Hajputana is, ex-officio, Chief Commissioner of Ajmere-Merwara. 

So also the Chief Commissioners of British Baluchistan and 
of the North-West Frontier Province are Governor-Generars 
Agents for dealing with tlie neighbouring tribes outside 
British India. 

Under an arrangement made in 1902 the ^ Assigned Dis- 
tricts ’ of Berar are leased in p^etuity to the British Govern- 
ment, and are administered by the Chief Commissioner of the 
Central Provinces. 

For legislative purpo^ the governor-geuerars 
is expanded into a legislative council by the addition of not tion. 
less than ten nor more |hau sixteen additional members, 
of whom at least one-half ; must be persons notnn the "civil 
or military service of the 6rown in India. These additional 
members are nominated 'jby the governor-geileral under 
rules approved by the Secretary of State Under the rules 
framed in pursuance of thd Act of 1892* there are sixteen 
additipiyd members, of whcmi six are officials appoint^ by 
the Grovemor-General in Council, and ten are non-official. 


Thers may have been exceptions, e. g. Sir H. Durand. 
“ Digest, a 60. * 55 ^ 5^ Vkt. c. 


14. 
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Of the non-official members four! ^re appointed by the governor, 
gweral on the recommendatioi i of the non-offioial additional 
members of the provincial leg islatures of Madras, Bombay, 
Bengal, and the United ProirinceB, each of these bodies 
recommending one member, ar d one on the recommendation 
of the Calcutta Chamber oi Commerce. The governor- 
general can, if he thinks fit, decline to accept a recommenda- 
tion thus made, and in that c^ a fresh recommendation k 
submitted to him. The remain^ five members are iiominati*d 
by the govenior<generai, " in such maimer as shall ajipear to 
him most suitable with rcfeic^ce to the legislative businenb 
to be brought before the council, and the due representation 
of the different classes of the cijminunity.’ 

The additional members hold office for two years, and 
are entitled to be present at all legislative meetings of tlir 
council, but at no others ^ 

The legislature thus formed bears the awkward name of 
‘ the Governor-General in Council at nu^etings for tlie puri)ost‘ 
of making laws and regulations.’ 

The Governor-General in Council at these iiHH.diiigs hah 
jK>wer to make laws — 

(a) for all jiersons, for all courts, and for all jilaces and 
things within British India ; and 

{b) for all British subjects of His Majesty and servanth 
of the Government of India within other |>aits of 
India, that is to say, within the Native iStates ; and 

(c) for all persons bcdng native Indian subjects of Hin 

Majesty, or native Indian officers or soldiers in Hk 
Majesty’s Indian forces when in any part of the 
world, whether within or without His Majesty'b 
dominions ; and 

(d) for all persons employed or serving in the Indian Marine 

Service 

* ibid. 65. As tc whether there any (Hiwer to tegiidate for »en'ajjti> 
i the Uoverniuent outside " India,’ see the note (c) on that section* 
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But this pow^r i« subject to varioM restrictions* For 
instance, it does not extend to the alteration of any Act 
of Parliament passed since i860, or of certain specified 
portions of earlier Acts^, and does not enable the legislature 
to make any law affecting the authority of Parliament or 
any part of the unwritten laws or constitution of the United 
Kingdom whereon may depend the atlq^nce of any person 
to the Crown or the sovereignty or dominion of the Orown 
in any part of British India 

Measures affecting the public debt or revenues of India, 
the religion or religious rites or usages of any class of His 
Majesty’s subjec^ts in India, the discipline or maintenance 
of tlie military or naval forces, or the relations of the Govern- 
ment with foreign States, cannot he introduce<l by any 
mem her w'ithout the previous sanction of the governor- 
general*. Every Act requires the governor-general’s ass<*nt. 
unless it is reserved by him for the signification of His 
Majesty’s pleasure, in wliich case the power of assenting rests 
with the Crown. The assent of the Crown is in other caw^s 
not. necessary to the validity of an Act, but any Act may 
he disallowed by the Crown 

Tlie procedure at meetings of the I^^egislative Council is 
regulattnl by rules made by the council and asstmted to by 
t he governor-general 

Under the Act of i86x, the iK)wers of the I..egislative 
t‘ouncil w'ere strictly confined to the consideration of measures 
introduced into the council for the purpose of enactment or 
the alteration of rules for the conduct of business* 
under the Act of 1892 rul*s may be made authorizing at meet- 
ings of the Council discuss on of the annual financial statement 
the asking of questu ns, but under such conditions and 
J’estrietjons, as to subject V>r otherwise, as may be preserfbtnL 

Namely, 3^4 Will IV, c. S5, except sa, Si™a6 ; 16 A 17 Viet <\ 95 ? 
17 18 Viet. 0. 77 ; 21 A 22 Viet. e. 106 ; 22 A 23 Vict e. 41. 8e<^ 24 & 2$ 

ipt. c. 67, a, 22, m amended by 32 A 33 Vict e, 98, a 2, 
digest, a 63. * Ibid, 64 IMd. 65, 66. 

67, • See above, p, 100. 
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Und^ the roles maAs in poi^nance of this power the annual 
financial statement must be made publicly in the council. 
Every member is at libertylto make any observations he 
thinks fit, and the financial member of the council and the 
president have the right of jreply. Under the same roles 
due notice must be given of any question, and every question 
must be a request for information only, and must not be 
put in argumentative, or hypotl letical, or defamatory language. 
No discussion is permitted in respect of an answer given on 
behalf of the Government, and the president may disallow 
any question which, in his opinion, cannot be answered 
consistently with the public interest. 

Besides the formal power of making laws through the 
Legislative Council, the governor-general has also, under an 
Act of 1870 ^ power to l^slate in a more summary manner, 
by means of regulations, for the government of certain 
districts of India of a more backward character, which are 
defined by orders of the Secretary of State, and which are 
‘ scheduled districts ’ within the meaning of certain Acts of 
the Indian Legislature. Under a section of the Act of 1861 - 
the governor-general has also power, in cases of emergency, 
to make temporary ordinances which are to be in force for 
a term not exceeding six months. 

The Governor-General in Council also exercises certain 
l^slative powers with respect to Native States, but in his 
executive capacity, and not through his legislative council 

Local legislatures were established by the Indian Councils 
Act, 1861, for the provinces of Madras and Bombay, and have, 
under the powers given by that Act, since been established 
for Bengal, for the United Provinces of Agra and Oudh as 
constituting a single province, for the Punjab, for Burma, and 
for the province of Eastern Bengal and Assam *. 


' 53 Viet c. 3, «. I, above, p. 105. Digest, s. 68. 

’ Z4 & 2$ Viet c. 67, s. 23. Digest s. 69. 

* 8m ChaptM V. * 8m Digest is, 70, 74. 
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overnor and his council, reinforced, ^ior the purpose of 
Illation, by additional mei nbers. These additional members 
must be not less than eiglt and not more than twenty in 
number, and must include the advocate-general of the pro- 
vince, and at least one-half of them must be persons not 
in the civil or military swvice of the Crown. Tliey are 
nominated by the governor p accordance with rules framed 
by the Governor-General iij CouncU and approved by the 
Secretary of State. Under ^he existing rules, their number, 
both at Madras and at Bomjiay, is fixed at twenty, of whom 
not more than nine may be Officials. The system of nomina- 
tion adopted is intended tojgive a representative character 
to the members. For instaijce, at Bombay eight non-ofiicial 
members are nominated on the recommendation of various 
bodies and associations, inc uding one recommended by the 
Corporation of the City, one b;^ the University, and six by groups 
of municipal corporations, |;roups of district local boards, 
classes of large landholders, and associations of merchants, 
manufacturers, or tradesralm. The remaining non-official 
members are nominated by jthe governor ‘ in such manner as 
shall in his opinion secure a :isir representation of the different 
classes of the community.’ j 

In the provinces which hajve legislative, but not executive, 
councils, the legislature coi^ists of the lieutenant-governor 
and of persons nominated by him under similar rules and 
on the same general principles as those which apply to the 
local legislatures of Madrasi and Bombay. The number of 
the nominated members of the legislative council is twenty 
in Bengal, fifteen in the Unitpd Provinces, nine in the Punjab 
and Burma respectively, aw fifteen in Eastern Bengal and 
Assam. One-third of them jnust be persons not in the civil 
or military service of the Crcwn'. Of the fifteen connciUors 
for Easterp Blbngal and Assajn not more than seven may be 
officials *. 

The powers of the local l^fislatures are more limited than 
* OigMt, a 73. See of Oot. i< 5 , 1905. 
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those of the legislative council of the governor-general. 
They cannot make any law affecting^ any Act of Parliament 
for the time being in force in the province, and may not, 
without the previous sanction of the governor-general, make 
or take into consideration any law — 

(a) affecting the public debt of India, or the customs duticB, 
or any other tax or duty for the time being in force 
and imposed by the authority of the Governor-fieneral 
in Council for the general purposes of the Government 
of India ; or 

(ft) regulating any of the current coin, or the issuing of 
any bills, notes, or other paper currency ; or 
(c) regulating tlie conveyance of letters by the post office 
or messages by the electric telegi*aph within the pro- 
vince ; or 

(rf) altering the Indian Penal Code ; or 
(e) affecting the religion or religious rites or usages of any 
class of His Majesty’s subjects in India ; or 
(/) affecting the discipline or maintenance of any part of 
His Majesty’s naval or military forces ; or 
(g) regulating patents or copyright ; or 
(A) affecting the relations of the Government with foreign 
princes or States 

Until 1892 their powers were much restricted by tlieir 
inability to alter any Act of the Governor-General in Council, 
but undei a provision of the Indian (■ouncilH Act, 1892, the 
local legislature of any province may, with the previous 
sanction of the governor-general, repeal or amend as to 
that province any law or regulation made by any other 
authority in India 

Apts passed by a local legislature in India require the 
assent of the governor-general, and are subject to dis- 
allowance by the Crown in the same manner as Acts of the 
govemor-generars legislative council The restrictions on 
* Dige8t, «, 76. * Ibid. 78. 
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the subjects of discussion at that council also apply to meetings 
of the local legislatures \ 

No precise line of demarcation is drawn between the 
subjects which are reserved to the control of the local legis- 
latures respectively In practice, however, the governor- 
general’s council confines itself to legislation which is either 
for provinces having no local legislatures of their own, or 
on matters which are beyond the competency of the local 
legislatures, or on branches of the law which require to be 
dealt with on uniform principles throughout British India. 

Under this last head fall the so-called Indian codes, including 
tlie Penal Code, the Codes of Civil and Criminal Procedure, 
the Succession Act, the Evidence Act, the Contract Act, the 
Specific Relief Act, the Negotiable Instruments Act, the 
Transfer of Property Act, the Trusts Act, and the Easements 
Act. 

The law administered by the courts of British India consists, Indian 
so far as it is enacted law, of — 

(1) Such Acts of Parliament as extend, expressly or by 
implii^ation, to British India 

(2) The regulations made by the Covernmeuis of Madras, 

Bengal, and Bombay before the eoming into oiwation 
of the Crove«iment of India Act, 1833 (3 & 4 Will. IV, 
c. 85) ^ 

‘ Digest, «. 77. 

' As to the relations between the govemor-generars rowncil anti local 
legislatures, see Mimiiea by Sir H, S. Maine, No. (19. 

’ See the Statutea relating to India, puhliahed by the Indian L^:klalive 
Department in 1899. 

The Bengal Regulations passed before 1793 were in that year collected 
wid passed by Lord OomwalUs in the shape of a revised code. 675 Begulaticms 
passetl between 1793 t^ud 1834, both inclusive, but of these only eighty* 
nine are now wholly or partly in force. Such of them as are stUl in force 

to be found in the volumes of the Bengal Code published by the Indian 
Degi8lative*Department. 

t){ the 2^1 Madras Regulations, twenty-eight are still wholly or partly 
in force, and are to be found in the Madras Code. 

The Bombay Regulations were revised and consolidated by Mountsiuart 
dphinstone in 1827. Twenty Bombay Regulattons ate still wholly or 
P®^ftly in force, and are to be found in the Bombay Code. 
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(3) The Acts passed by the Govemor-Qeneral in Council 
tinder the CJovemment of India Act, 1833, and Bubse* 
quent statates 

(4) The Acts passed by the local legislatures of Madras, 
Bombay, Bengal, the North-Western Provinces and 
Oudh (now the United Piovinces of Agra and Oudh), 
the Punjab, Burma and Eastern Bengal and Assam, 
since tlieir constitution under the Indian Councils Act, 
1861 {24 & 25 Viet. c. 67) 

(5) The Regulations made by the governor-general under 
the Government of India Act. 1870 (33 Viet. c. 3) 

(6) The Ordinances, if any, made by the governor-general 

under s. 23 of the Indian Councils Act, 1861 (24 4 25 
Viet. c. 67), and for the time being in force 

To these may be added — 

(7) Orders in Council made by the King in Council and 
applying to India \ 

(S) Statutory rules made under the authority of English 
Acts 

(9) Rules, orders, regulations, by-laws, and notifications 
made under the authority of Indian Acts 

* Revised editions of these Acts, omitting rejiealetl matter, have bei^n 
published by the Indian Legislative Department. Such of them as relate 
only to particular provinces are to be found in the * Codecs ’ for these pro- 
vinces published by the Legislative Department. 

* These Acts are to be found in the volumes of ‘ Ccxles ’ mentioned above. 

® A Chronological Table of and Index to these five classes of enactment? 

have been compiled by the Indian I.<egislative Departments. 

* See Digest, s. 69. 

* See e.g, the Order in Council confirming the Extradition (India) 
Act, 1895 (IX of 1895), Statutory Jtules and Orders iferwed, v. 297; 
Zanzibar Order in Council of 1897, which gives an appeal from the British 
Ckmrt in Zanzibar to the Bombay High Cburt, Stainiory Euleti and Orders 
Eevisedf v. 87 ; and the Indian (Foreign Jurisiliction) Order in Couneih 
I9<S2, printed below, p. 388. 

* e. g. the rules made under s, 8 of the Indian Councils Act, 1891 (Digcatf 
B. 43), and under ss. x 4 2 of the Indian Councils Act, 1892 (Digest, ss. 60. 

64)* 

^ lisEts of such of these as have been made under general Acts have been 
published by the Legislative Department. There are also some lists and 
collections cd rules made under local Acts. 
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(10) Rules, laws, and regulations made by the gorernor- 
general or Uie OovemcHT'Oenerai in Council for non- 
regulation provinces before 1861, and confirmed by 
8 . 25 of the Indian Councils Act, i86i 

These enactments are supplemented by such portions of the 
Hindu, Mahomedan, and other native laws and customs as 
are still in force; and by such rules or principles of European, 
mainly English, law as have been applied to the country, 
cither under the direction to act in accordance with justice, 
equity, and good conscience, or in other ways, and as have not 
been superseded by Indian codification. 

Native law lias been wholly superseded, as to criminal law 
and procedure and as to civil procedure, by the Indian Penal 
Code, the Indian Codes of Criminal and Civil Procedure, the 
Evidence Act, and other enactments, and has been largely 
superseded as to other matters by Anglo-Indian legislation, 
but still regulates, as personal law, most matters relating to 
family law and to the law of succession and inheritance among 
Hindus. Mahomedans, and other natives of the country-. 

The East India Company Act, 1793 (33 Geo. Ill, c. 52), The civil 

, . . ... ... service of 

rftRerved to members of the covenanted civil service * the India. 

principal civil offices in India under the rank of member of 

council. Appointments to this service were made in England 

by the Court, of Directors. 

The Government of India Act, 1853 (16 & 17 Viet. c. 95), 
throw tliese appointments open to competition among natural- 
born fiubjects of Her Majesty, and this system was maintained 
by tlie Act of 1858, which transfenr^Mi the government of 
India to the Crown The first regulations for the competi- 


‘ Spe above, p. jo2. Prol)ahly mo«t, if not all, of thi» l>ody of laws has 
^‘xpired or been anperaeded. 

“ See below, Chapter iv. 

So eall^ from the eovenanta into which the superior servants of the 
India Company were required to enter, and by which they were bound 
J'ot to trade, Jlot to iwieive |>re«ents, to subscribe for pensions, and so 
orth. Members of the civil service of India are still required to enter into 
similar covenants before receiving their appointments. 

See Digest, s. 92, ; 
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tive examinations were framed by Lord Maeaulay^s committee 
in 1854, and have since been modified from time to time, 
Under the existing rules the limits of age for candidates are 
from twenty-one to twenty-three. Successful candidates 
remain on probation for one year, and then have to pass an 
examination in subjects specially connected with their future 
duties. If they pass, they receive their appointments from 
the Secretary of State. Probationers are encouraged by a 
special allowance of £100 to pass their probationary year at 
a University or College approved by the Secretary of State. 

The Indian Civil Service Act, 1861 (24 & 25 Viet. c. 54), 
whilst validating certain irregular appointments which had 
been made in the past, expressly reserved in the future to 
members of the covenanted service all the more important 
civil posts under the rank of member of council in the regiila- 
tion provinces. Tlie schedule of reserved posts, which is 
still in force does not apply to non-regulation provinces, sucli 
as the Punjab, Oudh, the Central Provinces, and Burma, wlieiv 
the higher civil posts may be, and in practice often are, filled 
by military officers belonging to the Indian Army, and others. 

An Act of 1870 (33 Viet. c. 3), after reciting that ‘ it is 
expedient that additional facilities should be given for the 
employment of natives of India, of proved merit and ability, 
in the civil service of Her Majesty in India,’ authorized the 
appointment of any native of India to any office, place, or 
employment in the civil service in India, without reference to 
any statutory restriction, but subject to rules to be made by 
the Governor-General in Council with the sanction of the 
Secretary of State in Council 

Little was done under this Act until rules for regulating 
appointments under it were made during Lord Lytton’j^ 
g<fvernment in 1879. The intention was tliat abo^t a sixth 
of the posts reserved by law to the covenanted civil service 
should be filled by natives of India appointed under these 
rules ; and for the purpose of giving gradual effect to this 
Digest, s. 93. ^ Ibid. 94. 
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Bcheme, the numbei of appointments made in England was in 
1880 reduced by one-sixth. The persons appointed under the 
rules were often described as ‘ statutory civilians/ and about 
sixty natives of India had been so appointed when the system 
was changed in 1889. The rul^ did not work satisfactorily, 
and in 1886 a commission, under the presidency of Sir Cliarles 
Aitcliison, was. appointed by the Government of India with 
instructions ‘ to devise a scheme which might reasonably be 
hoped to possess the necessary elements of finality, and to 
Jo full justice to the claims of natives of India to higher 
employment in the public service.’ 

Under the scheme established in i>urBuance of the recom- 
inendaiions of Sir Charles Aitchison’s commission a provincial 
civil service has been formed by the amalgamation of the 
higher appointments in what was previously known as the 
uncovenanted civil service with a certain number of appoint- 
ments previously held by the covenanted civil service. The 
lower grade appointments of wliat had been the uncovenanted 
civil service are now styled the * subordinate service.’ There 
are thus tliree classes of tlie geneial civil service, (1) the Civil 
Service of India, (2) the Provincial Service, and (3) the Sub- 
ordinate Service. The Civil Service of India is recruited by 
open competition in England. The other two services are 
recruited provincially and consist almost entirely of natives 
of the province. The provincial service is fed mainly by 
direct recruitment, but, in exceptional cases, by promotion 
from the subordinate service, in the executive branch the 
lowest grade in the provincial service is the deputy collector, 
the highest in the subordinate service is the tahsildar. Judi- 
cial officers of all grades belong to the proviucial service^. 

Besides this general service, there are special services such 
as the education department, the public works departmetit, 
the forest department, and the police department. Appoint- 
ments to the highest posts in these departments are as a rule 

As to the proportion of Englishmen in the Indian Civil Service, sec 
J^trachey, India, p, S2. 
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made in England. The other posts are leomited provincially^ 
and are, like posts in the general senrioe, graded as belonging 
either to a provincial service, or to a subordinate service K 
The It is only with reference to the four chartered high courtii 
chared judicial system of India is regulated by English 

courts, statute. Under the Regulating Act of 1773 (13 Geo. Ill, 
c. 63), a supreme court was established by charter for Calcutta, 
and similar courts were established for Madras in 1800 (39 4 
40 Geo. Ill, c. 79), and for Bombay in 1823 (4 Goo. IV, c. 71). 
The Act of 1781 (21 Geo. Ill, c. 70) recognized an appellate 
jurisdiction over the country courts established by the Com- 
pany in.tlie Pr^idency of Bengal 

The Indian High Courts Act, 1861 (24 & 25 Viet. c. 104), 
amalgamated the supreme and sadr courts at the three 
presidency towns (that is to say, the courts exercising the 
jurisdiction of the Crown and the apt)cllate and supervisioiial 
jurisdiction of the Company at those towns), by authorizuig 
the^ establishment of chartered high courts inheriting the 
jurisdiction of both these courts. The charters now regulating 
these high courts were granted in December, 1865. The same 
Act authorized the establishment of a new high court, and 
accordingly a cliarter establishing the High Court at Allahabad 
was granted in 1866, 

Each of the four chaired high courts consbts of a chief 
justice, and of as many judges, irot exceedhig fifteen, as Hit> 
Majesty may think fit to appoint^. 

A judge of a chartered high court must be either— 

(а) a barrister of England or Ireland, or a member of 

Faculty of Advocates in Scotland, of not less than 
five years’ standing ; or V 

(б) a member of the civil service of India of not loss than 

"ten years’ standing, and having for at Ifmt three 
years served as, or exercised th#|K)wer8 of, a district 
judge ; or 

^ Bee East India (Pregreim and Condition) Decennial Report, 1904, pp. 5^*^ 

* Bee above, p. 57. Digest a. 96. 
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(c) a perBon having held judicial office not inferior to that 

of a subordinate judge, or judge a snudl cause 
court, for not less than five years ; or 

(d) a person having been a pleader of a high court for not 

less than ten years 

But not less tlian one-third of the judges, including the 
chief justice, must be barristers or advocates, and not less 
than one-third must be inernbers of the civil service of 
India 

Every judge of a chartered high court holds office during 
His Majesty’s pleasure and his salary, furlough, and pension 
are regulated by order of the Secretary of State in Council 
Temporary vacancies may be filled by the Governor-General 
in Council in the case of the high court at Calcutta, and by 
tljc local government in other cases 

Tlic jurisdiction of the chartered high courts is regulated 
by tlieir charters and iitcludes the comprehensive jurisdiotion 
formerly exercised by the supreme and sadr courts®. They 
arc also expressly invested by statute {24 & 25 Viet. c. 104, 
B. 15) with administrative suirerintendence over the courts 
subject to their api>ellatc jurisdiction, and are empowered to — 

(а) call for returns ; 

(б) direct the transfer of any suit or appeal from any such 

court to any other court of equal or superior juris- 
diction ; 

(cj make general rules for regulating the practice and pro- 
ceedings of those courts ; 

(d) prescribe forms for proceedings in those courts, and for 
the mo<|p of keeping book entries or accounts by the 
offic^ of the courts ; and 

(c) He|tle tables of fees to be allowed to the shrams, atlor- 
aeys, clmitt, and officers of the ooorte^.' 

’ KgeBt. n. 96. » ihid. 5,7. » prid.99. ‘ IWd. loa 

^ Printed in Mute4i and (Men Mevised^ vol. vi. 

toi, ^ Ibid. io2. 
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Bat thebe ruleg, forms, and tables are to be subject to i\i^ 
previous approval of the Government of India or of the local 
government ^ 

The business of the chartered high courts is distributed 
among single judges and division courts in accordance with 
rules of court, subject to any provision which may be made 
by Act of the Governor-General in Council 

The Governor-General in Council may by order alter the 
local limits of the jurisdiction of the several chartered high 
courts, and authorize them to exercise jurisdiction over 
Christian subjects of His Majesty resident in Native States \ 

The old enactments requiring the chartered high courts, in 
the exercise of their original jurisdiction with reference to 
certain matters of which the most important are inheritance 
and succession, when both parties are subject to the same law 
or custom, to decide according to that law or custom, and 
when they are subject to different laws or customs, to decide 
according to the law of the defendant, are still in force, sub- 
ject to such modifications as have been or may be made by 
Indian legislation 

Traces of the old conflicts between the supreme court and 
the goveinor-generars council are still to be found in enact- 
ments which exempt the governor-general and the governors 
of Madras and Bombay and members of their council from 
the original juiisdictiou of the chartered higli courts in res]H‘cl 
of anything counselled, ordered, or done by any of them in 
their public capacity, from liability to arrest or imprisonment 
in any civil proceeding in a high court, and from being subject 
to the criminal jurisdiction of a high court in respect of any 
misdemeanour at common law or under any Act of Parlia- 
ment Nor are the chartered high courts to exercise original 
jurfediction in revenue matters 
The highest officials in India are exempted from the jmui' 
diction of the Indian chartered high courts, but under enact* 

Digest, X02. * lUd 103. ® Ibid. 104* 

Had 108. * Ibid 105. * Ibid. loi. 
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ments which are atill in force ’ certain offences by persons <'onrt8 
holding office under the Crown in India are expressly made off^cM 
punishable as misdemeanours by the High Court in England. “ 

These offences are .* 

(1) Oppression of any of His Majesty’s subjects ; 

(2) Wilful breach or neglect of the orders of the Secretary 

of State ; 

( ]) Wilful breach of the trust and duty of office ; 

(4) Trading ; and 

(5) Receipt of presents. 

Under an Act of 1797 (37 c. 142, s. 28), any 

British subject ^ who, without the previous consent in writing 
of the Secretary of State in Council, or of the Governor- 
General in Council, or of a local Government, is concerned in 
any loan to a native prince, is guilty of a misdemeanour. 

Any of these offences may be tried and punished in England, 
hut the prosecution must be commenced >^ithin five years 
after the commission of the offence or the arrival in the United 
Kingdom of the person charged, whichever is later 

Supreme authority over the army in India is vested by law The army 
in the Governor-General in Council Under th? arrangements ^ 
made in igosjpie commander-in-chief of His Majesty’s Forces ^ 
in India has charge of the Army Department, which to a certain 
extent corresponds to the War Office in England. Subject to 
the administrative control of the Governor-General in Council, 
the name commander-in-chief is also the chief executive officer 
of the army. Under the system in force before the clianges 
introduced by the Act of 1893 he held special command of 
the troops in the Bengal Presidency, and exercised a general 
control over the armies of Madras and Bombay. Each of 
thcHo armies had a local commander-in-chief, who might 

' H. 117. • 

g Giis prSbably means any European British subject. Sec Digest^ s. nS* 

^ This 18 the pedod fixed by 21 Oeo. Ill, c. 70, s. 7. But the [Xfriwl under 
33 Geo. 52, 8. 141, is six years from the commission of the offence 
^ shorter period is fixed by the genera! Act, 56 k 57 Viet. c. 61. See 
8. 119. 

* See ibid, 36. 
ilbxst 
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be, and in practice always was, appointed a member of the 
governor’s executive council, and the local Government of 
the presidency had certain administrative powers in militarj^ 
matters. This system of divided control led to much in. 
convenience, and by an Act of 1893 (56 & 57 Viet. c. 62) the 
offices of the provincial commanders-in-chief were abolished, 
and the powers of military control vested in the Governments 
of Madras and Bombay were transferred to the Government 
of India. 

The administrative arrangements under the Act of 1893 
came into force on Apiil i, 1895. The Army of India was 
then divided into four great commands, each under a lieu- 
tenant-general, the whole being under the direct command of 
the commander-in-chief in India and the contiol of the Govern- 
ment of India. In 1904 one of the commands was abolished, 
and the army is now organized in three commands and two 
independent divisions, one of which, however, will probably 
be absorbed into one of the commands. 

The army in India consists, first, of His Majesty’s forces, 
which are under the Army Act, and, secondly, of the native 
troops, of which the British officers are under the Army Act, 
whilst the remainder are under the Indian Articles of War, 
an Act of the Indian Legislature ^ In 1905 the total strength 
was nearly 231,000 men of all aims, of whom rather more 
than 78,500 (including the British officers of the Indian Army) 
were British. This is exclusive of the active reserve, in process 
of formation, consisting of men who have served with the 
colours in the Native Army from 5 to 12 years, and nuniberiiif^ 
now about 24,500 men, and of the volunteers, about 32,000 
in number, enrolled under the Indian Volunteers Acts (XX of 
1869, as amended by X of 1896). 

•When the Native Array was reorganized in 1861, its Britinh 
officers were formed into three ‘ staff corps,’ one for each of 
the three armies of Bengal, Madras, and Bombay. Tlic 
officers of the corps were, in the first instance, transfeno^ 

^ Act V of 18O9, a« amended by Act XII of 1894. 
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from the East India Cmpany's army, and were subsequently 
drawn from British regiments. In 1891 the three staff corps 
^ere amalgamated into a single body, known as the Indian 
Staff Corps. In 1902 the use of the term ‘ Staff Corps ’ was 
abandoned, and these officers are now said to belong to the 
Indian Army. The number of their establishment is nearly 
3,200. They .are recruited partly from young officers of 
British regiments and batteries in India, and partly by the 
appointment of candidates from the Royal Military College, 
Sandhurst, to an unattached list, from which they are trans- 
ferred to the Indian Army after a year’s duty with a British 
regiment in India. After passing examinations in the native 
language and in professional subjects, an officer of the Indian 
Army is eligible for staff employment or command in any 
part of India. The officers of the Indian Army are employed 
not only in the Native Army and in military appointments 
on the staff, but also in a large number of civil posts. They 
hold the majority of appointments in the Political Depart- 
ment, and many administrative and judicial offices in non- 
regulation provinces. 

The Charter Acts of 1813 and 1833 provided for the appoint- Ecclesi- 
ment of bishops at Calcutta, Madras, and Bombay, and“J'^^jj^. 
conferred on them ecclesiastical jurisdiction and power to”^®^** 
admit to holy orders. These provisions are still in force \ 
but the bishops wlio have been since appointed for other 
Indian dioceses, such as the diocese of Lahore, do not derive 
their authority from any Act of Parliament. The salaries, 
allowances, and leaves of absence of the Indian bishops and 
archdeacons* are regulated by the King or by the Secretary 
nf State in Council 

The provisions summarized above include all the matters Subsi- 
relating to the administration of India which are regulate 
by Act of Parliament, with the exception of some minor 
points rel&ting to salaries, leave of absence, temporary 
appointments, and the like. 

^ iio-iia. • Ibid. 113, 114. 
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The salaries and allowances of the governor-general and 
the governors of Madras and Bombay, and of their respective 
councils, of the commander-in-chief, and of lieutenant- 
governors, are fixed by order of the Secretary of State in 
Council, subject to limits imposed by Act of Parliaments 

Return to Europe vacates the ofiices of the governor- 
general, of the governors of Madras and Bombay, and the 
members of their respective councils, and of the commander- 
in-chief^, except that members of council can obtain six 
months’ leave of absence on medical certificate^. 

There is power to make conditional appointments to the 
offices of governor-general, governor, and member of council S 

If a vacancy occurs in the office of governor-general when 
there is no successor or conditional successor on the spot, the 
Governor of Madras or Bombay, whichever is senior in office, 
fills the vacancy temporarily S A temporary vacancy in 
the office of Governor of Madras or Bombay is filled by the 
senior member of council Provision is also made for filling 
temporary vacancies in the offices of ordinary or additional 
members of council. 

Absence on sick leave or furlough of persons in the service 
of the Crown in India is regulated by rules made by tlie 
Secretary of State in Council The distribution 6f patronage 
between the different authorities may also be regulated in 
like manner®. 

Adminis- The administrative arrangements which have been sum* 

OTWttge- above depend mainly, though not exclusively, on 

meats not ^^ts of Parliament. To describe the branches of adminif^* 
dependent 

on Acts tration which depend not on Acts of Parliament, but on 
ment. Indian laws or administrative regulations, would be beyond 
the scope of this work. For a description of them reference 
shbuld be made to such authorities as Sir John ^trachey’s 

* Digest, s. So. 

* Ibid. 82. The preeise effect of the enactments reproduced by thif 
section is far from clear. 

* IWd. Si. ^ Ibid. 83. » Ibid. 85. 

* Ibid. 86. 7 IWd. 89. * meLM. 
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excellent bcxJt on India, or the latest of the decennial reports 
on the moral and material progress cd India. Only a few 
of them can be touched on lightly here. 

In the first place something must be said about the Indian Fiiuuusid 
iinancial system. The principal heads of Indian revenue, 
as shown in the figures annually laid before Parliament, 
are land revenue, opium, salt, stamps, excise, provincial 
rates, customs, assessed taxes, forest, registration, and 
tributes from Native States. The principal heads of expen- 
diture are debt services, military services, collection of 
revenue, commercial services, famine relief and insurance, 
and civil service. But during recent years the services 
grouped as commercial, namely, post ojffice, telegraph, railways 
/ifiTiirigation, ha^shown a surplus, and have been a source 
of revenue and not of expenditure. The most important 
head of revenue is the land revenue, a charge on the land 
which is permanently fixed in the greater part of Bengal 
and in parts of Madras, and periodically settled elsewhere. 

The central government keeps in its own hands the col- 
lection of certain revenues such as those of the Salt Depart- 
ment in Northern India, the Telegraph Department, and the 
revenues of Coorg, Ajmere, and tlie North-West Frontier 
Province, besides certain receipts connected with the Army 
and other services. It also deals directly with the expenditure 
on the iVriny and tlie Indian Marine, on certain military 
works, on railways and telegraplis, on the administration of the 
tlu’ee small provinces whose revenue it receives, and on the 
^Jaint, and with the greater part of the post ofl&ce expenditure 
aud of the 'political charges. 

The other branches of revenue are collected and the other 
branches of expenditure are administered by the provincial 
or locals governments. But the whole of the income 4nd 
expenditure, whether collected or borne by the central or 
by the local government, is brought into one account as 
l^he income and expenditure of the Indian Empire. 

the relations between central and provincial 
' 1^71 tk * 
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kmt regulated by quinquennial contracts 
between the central and each provincial government. Under 
these contracts the whole, or a proportion, of certain taxes 
and other receipts collected by each provincial government 
•4a assigned to it for meeting a prescribed portion of the 
adm inistrative charges within the province 

The provincial governments liav^hus a direct interest 
in the efficient collection of revenue and an inducement to 
be economical in expenditure, since savings effected by 
them are placed to their credit. But they may not alter 
taxation, or the rules under which the revenue is adminis- 
tered, without the assent of the Supreme Government. 
Subject to general supervision, and to rules and conditions 
concerning such matters as the maintenance of great lines 
of communication, the creation of new appointments, the 
alteration of scales of salaries, and the undertaking of new 
general services or duties, they have a free hand in adminis* 
toring their share of the revenue. Th e ■ ^)pop t4 onm e nt -of 
revenue " ffr'- e e ttlod afresh e vory five yearc, after a roviow-ef 
the provinoial finance. Any balance which a provincial 
government can accumulate by careful administration is 
placed to its credit, but on occasions of extraordinary Stress, 
as during the Afghan War, the central government has 
sometimes called upon local governments to surrender a share 
of their balances. 

As has been said above, the governors of Madras and 
Bombay are assisted by executiv^councils. A lieutenant- 
governor has no executive councilT but has the help of a 
Board of Revenue in Bengal, Eastern Bengal and Assam, 
and the United Provinces, and of a Financial Commissioner 
in the Punjab and Burma. Madras has also a Board of 
^e%nue. Each province has its secretariat, manned accord- 
ii^ to administrative requirements, and also special depart- 
id!ente, presided over by heads, such as the inspector-general 
of police, the commissioner of excise, the director-general 
of education, the inspector-seneral of civil hospitals, the 
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sanitary commiseioiier, and the chief engineer of public 
works, for the control of matters which are under provincial, 
as distinguished from central management. There may be 
also special officers in charge of such matters as experimental 
faniiHi botanical gardens, horse breeding, and the like, which 
] cquire special qualifications but do not n^ a large staff. 

The old distinction between regulation and non-regulation Rcguia- 
provinces’ has become obsolete, but traces of it remain 
the nomenclature of the staff, and in the qualifications for regulation 
administrative posts. The corresponding distinction in 
iiiodern practice is between the regions which are under 
ordinary law, and the more backward regions, known as 
scheduled districts, which are under regulations made in 
exercise of the summary powers conferred by the Govern- 
ment of India Act, 1870 (33 Viet. c. 3) 2. 

In each province the most important administrative unit The 
is the district. There are 249 districts in British India. 

They vary considerably in area and population, from the 
Simla district in the Punjab with loi square miles to the 
Upper Khyndwiu in Burma with approximately 19,000 
square miles, and from the hill district of North Arakan 
with a population of 20,680 to Maimansingh with a popula- 
tion of 3,915,000, In the United Provinces the district 
has an average area of 1,500 or 2,000 square miles, with 
a population of 750,000 to 1,500,000, But in several pro- 
vinces, and especially in Madras, the district is much larger. 

At the liead of the district is the district magistrate, who The 
in the old regulation provinces is styled the collector and magis- 
clsewhere the deputy commissioner. He is the local repre- 
fientative of the Government and his position corresponds 
more nearly to that of the French prifet than to that of any 
English^f unctionary '**, 

’ See aboge, pp, 10 1, 102. 

‘ See above, p. 105, and East India (Progress and Condition) DecemM 
Report (1904), pp, 56, 57. 

‘ See Straohey, 359. East India (Progress and Condition) Deoennial 

Report {1904), p. 57. 
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Ho has assistants and deputies varying in number, title, 
and rank> and his district is sub-divided for administrative 
purposes into charges which bear different names in different 
parts of the country. 

In most parts of India, but not in Madras, districts are 
grouped into divisions, under commissioners, who stand 
between the district magistrate and his local government. 

If the district is, par excdleme, the administrative unit 
of the Indian country, the village may be said to be the natural 
unit. It answers, very roughly, to the English civil parish 
or the continental commune^ and it is employed as the unit 
for revenue and police purposes. Its organization differs 
much in different parts of India, but it tends to be a self- 
sufficing community of agriculturists. It has its headman, 
wlio in some provinces holds small police powers ; its account- 
ant, who keeps the record of the State dues and maintaiiiH 
the revenue and rent rolls of the village ; and its watchman 
and other menials. In Bengal the village system is less 
developed than elsewhere. 

Municipal Under various Acts of the central and local Indian 
legislatures municipal and district councils liave been estab- 
councils, ligiiod Jn the several provinces of India with limited poweib 
of local taxation and iidministration. This system of local 
government received a considerable extension under the 
viceroyalty of Lord Ripoii^ 

Judicial Reference has been made above to the four chartered high 
menta^ courts. But the term ‘ high court,’ as used in Indian 
legislation^, includes also the chief courts of those parts of 
British India which are outside the jurisdiction of the cliai' 
tered high courts. These are the chief court of the Punjab, 
established in 1866, the chief court of Lower Burma, established 
in €900, and the courts of the judicial commissioners for 


* Sec Government of India Acta I, XIV, XV, and XX of 1883, XIII and 
XVII of 1884 ; Bengal Act HI of 1884 ; Bombay Acte I and II of i 8 « 4 ; 
Madras Acte IV and V of 1884, 

“ See s. 3 (24) of the Indian General Clauses Act (X of 1897). 
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Oadli, the Central Provinces, Upper Burma, Berar and 
Sind. The Punjab chief couit has at present Mx judgeSi 
the Lower Burma chief court four. The new province of 
Eastern Bengal and Assam remains under the jurisdiction 
of the Calcutta high court. 

These non-chartered high courts exercise with respect 
to the courts subordinate to them the like appellate juris- 
diction, and the like powers of revision and supervision, 
as are exercised by the chartered courts, and their decisions 
are subject to the like appeal to the judicial committee of 
the Privy Council. 

The procedure of the several civil courts is regulated by Civil 
the general Code of Civil Procedure, but their nomenclature, d^tiou. 
classification, and jurisdiction depend on Acts passed for 
the different provinces. There is usually a district judge 
for a district or grouj) of districts, whose court is the chief 
cJvil tribunal for tlie district or group, and who usually 
exercises criminal jurisdiction also as a sessions judge. There 
are subordinate judges with lesser jurisdiction, and below 
them there are the courts of the munsif, or of some petty 
judge with a similar title. The right of ai)peal from these 
courts is regulated by the s})ecial Act, and by the provisions 
of 8. 584 of the Code of Civil Procedure as to second appeals. 

In the presidency towns, and in some other places, there 
are also small cause courts exorcising final jurisdiction in 
petty cases. 

The constitution, jurisdiction, and procedure of criminal Oriminal 
courts are regulated by the Code of Criminal Procedure, 
which was last re-enacted in 1898 (Act V of 1898). In 
every province, besides the high court, there is a court of 
sessions for each sessional division, w'hich consists of a district 
or grou]^ of districts. The judge of the court of sessibns 
as has J)e^n seen, usually exercises eivU jurisdiction as 
district judge. There may be additional, joint, and assistant 
sessions judges. There are magistrates of three classes, first, 
second, and third. For each district outside the presiding 
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towns there is a magistrate of the first class called the district 
magistrate, with subordinate magistrates under liim. For 
the three presidency towns there are special presidency 
magistrates, and the sessions divisions arrangements do not 
apply to these towns. 

A high court may pass any sentence authorized by law. 
A sessions judge may pass any sentence authorized by law, 
but sentences of death must be confirmed by the high court. 
Trials before the high court are by a jury of nine. Trials 
before a court of sessions are either by a jury or with assessipis 
according to orders of the local Government. 

Presidency magistrates and magistrates of the first cla«s 
can pass sentences of imprisonment up to two years, and 
of fine up to 1,000 rupees. They can also commit for trial 
to the court of sessions or high court. 

Magistrates of the second class can pass sentences of 
imprisonment up to six months and of fine up to 200 rupees. 

Magistrates of the third class can pass sentences of imprison- 
ment up to one month and of fine up to fifty rupees. 

In certain parts of British India the local Government 
can, under s. 30 of the C^e of Criminal Procedure, invefil 
magistrates of the first class with power to try all o^IcmT^ 
not punishable with death. 

In certain cases and under certain restrictions magistrates 
of the first class, or, if specially so empowered, magistrates 
of the second class, can pass sentences of whipping. 

A judge or magistrate cannot try a European British 
subject unless he is a justice of the peace. High court judges, 
sessions judges, district magistrates, and presidency magis* 
trates are justices of the peace ex-officio. In other canes 
a justice of the peace must be a European British subject. 
Ii\ European British subject is brought for trial before 
a magistrate he may claim to be tried by a mixed jury. 

India, as defined by the Interpretation Act, 1889 ( 5 ^ 
4 : 53 Viet. c. 63, 8. 18), and by the Indian General Clauses 
Act (X of 1897, s. 3 (27)), includes not only the territories 
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pjjjjjpriaed in BritiBh India, that is to say, the territories 
under the direct sovereignty of the Crown, but also the terri- 
tories of the dependent Native States. These are upwards 
of 600 in number. They cover an area of nearly 700,000 
square miles, and contain a population of about 62,500,000. 

Their total revenues are estimated at nearly Rx. 20,000,000 \ 

They differ from each otlier enormously in magnitude and 
importance. The Nizam of Hyderabad rules over an area of 
83.000 square miles and a population of more than 11,000,000. 

Tliere are petty chiefs in Kathiawar wJiose territory consists 
of a few acres 

The territory of these States is not British territory. Their Division 
subjects are not British subjects. The sovereignty overjei^ty 
them is divided between the British Government and the 
ruler of the Native State in proportions which differ greatly 
according to the liistory and importance of the several States, 
and which are regulated partly by treaties or less formal 
engagements, partly by sanads or charters, and partly by 
usage. Tlie maximum of sovereignty enjoyed by any of 
their rulers is represented by a prince like the Nizam of 
Hyderabad, who coins money, taxes his subjects, and inflicts 
capital punishment without appeal. The minimum of 
sovereignty is represented by the lord of a few acres in 
Kalliiawar, who enjoys immunity from British taxation, 
and exercises some sliadow of judicial autliority, 

Bui in the case of every Native State the British Govern- General 
uieiit, as the paramount Power, — 

(1) exercises exclusive control over the foreign relations of 

the State ; 

(2) assumes a general, but limited, responsibility for the 

internal i)eace of the State ; 

^ of rupees. 

^ For furt&er detaila aa to the Native States see East India, Moral and 
^laterial Progress, Decennial Report (1904)1 PP« * 5 ~ 5 o ; and cm the general 
position of these States see i— Tapper, Oar Indian Prolidorofe ; Lee-Wamer^ 
p Primus of India ; Straohey, India, ch. xxiv; Westlake, Chapters on 

0/ haetmdiomd Law, oh. x; and below, chapter v. 
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(3) assumtjs a special responsibility for the safety and 

welfare of British subjects resident in the State- 
and 

(4) requires subordinate co-operation in* the task of re- 

sisting foreign aggression and maintaining internal 
order. 

It follows from the exclusive control exercised by the 
British Government over the foreign relations of Native 
States, that a Native State has not any international exist- 
ence. It does not, as a separate unit, form a member of 
the family of nations. It cannot make war. It cannot enter 
into any treaty, engagement, or arrangement with any of 
its neighbours. If, for instance, it wishes to settle a question 
of disputed frontier, it does so, not by means of an agreement, 
but by means of rules or orders framed by an officer of the 
British Government on the application of the parties to the 
dispute. It cannot initiate or maintain diplomatic relations 
with any foreign Power in Europe, Asia, or elsewhere. It 
cannot send a diplomatic or consular officer to any foreign 
State. It cannot receive a diplomatic or consular officer 
from any foreign State. Any attempt by the ruler of a Native 
State to infringe these rules would be a breach of the duty 
he owes to the King-Emperor. Any attempt by a foreign 
Power to infringe them would be a breach of international 
law. Hence, if a subject of a Native State is aggrieved by 
the act of a foreign Power, or of a subject of a foreign Power, 
redress must be sought by the British Government ; and, 
conversely, if a subject of a foreign Power is aggrieved by 
the act of a Native State, or of any of its subjects, the foreign 
Power has no direct means of redress, but must proceed 
through the British Government. Consequently the British 
G^emment is in some d^ee responsible both for, the pro- 
tection of the subjects of Native States when beyond the 
territorial limits of those States, and for the protection of 
the subjects of foreign Powers when within the territorial 
limits of Native States. And, as a corollary from this respon- 
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sibility? the British Government exercises control over the 
protected class of persons in each case. 

The British Government has recognized its responsibility 
for, and asserted its control over, subjects of Native Indian 
States resorting to foreign countries by the Orders in Council 
which have been made for regulating the exercise of Biitish 
jurisdiction in Zanzibar, Muscat, and elsewhere. By these 
orders provision has been made for the exercise of jurisdiction, 
not only over British subjects in the proper sense, but also over 
British-protected subjects, that is, persons who by reason 
of being subjects of princes and States in India in alliance 
with His Majesty, or otherwise, are entitled to British pro- 
: tection. And the same responsibility is recognized in more 
general terras by a section in the Foreign Jurisdiction Act, 
i 1890 (53 & 54 Viet. c. 37, R. 15), which declares that where any 
I Order in Council made in pursuance of the Act extends to 
i persons enjoying His Majesty’s protection, that expression 
is to include all subjects of the several princes and States 
in India. 

The consequenct^s which flow from the duty and power Power to 
of the British Government to maintain order and peace in peace!*'*” 
the territories of Native States have been developed at length 
by Mr. Tupper and Sir William Lee-Warner. The guarantee 
to a native ruler against the risk of being dethroned by 
insurrection necessarily involves a corresponding guarantee 
to his subjects against intolerable misgovernment. The 
degree of misgovernment which should be tolerated, and 
the consequences which should follow from transgression of 
that degree, are political questions to be determined with 
reference to the circumstances of each case. 

The special responsibility assumed by the British Govern- Special 
ment for the safety and welfare of British subjects, wheAer 
English or Jndian, within the territories of Native States, 
involves the exercise of very extensive jurisdiction within in NaUve 
lihose territories. The territories of British India and of the 
Native States are inextricably interlaced. The territories of 
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the Native States are intersected by Mtish railway lines, 
postal lines, and telegraph lines. British subjects, European 
and Indian, freely and extensively resort to and reside in 
Native territory for purposes of trade and otherwise. For 
each Native State there is a British political officer, represent- 
ing the civil authority exercised by the paramount power, 
and in each of the more important States there is a resident 
political officer with a staff of subordinates. Detachments 
of British troops occupy cantonments in all the more impor- 
tant military positions. 

For the regulation of the rights and interests arising from 
this state of things an extensive judicial machinery is required. 
It varies in character in different places, and its powers are 
not everywhere based on the same legal principles. For the 
proper control of the railway staff it has sometimes been 
found necessary to obtain a formal cession of the railway 
lands. In other cases, a cession of jurisdiction within those 
lands has been considered sufficient. The jurisdiction exei* 
cised in cantonments ha.s been sometimes based on tlif‘ 
extra-territorial character asserted for cantonments under 
European international law. And a similar extra-territorial 
character may be considered as belonging to the tesidencies 
and other stations occupied by political officers ^ 

The duty incumbent on Native States of subordinate 
co-operation in the task of resisting foreign aggression has 
been recognized and emphasized by arrangements which 
were made during Lord Duffeiin’s viceroyalty with several 
of these States for maintaining a number of selected troops 
in such a condition of efficiency as will make them fit to 
take the field side by side witli British troops. Other States 
have engaged to furnish transport corps. The total number 
of these contingents is about 17,500 men. The officers and 
men are, to a great extent, natives of the State to which they 
belong, but they are inspected and advised by British officers 

The result of all these limitations on the powers of the 

' See below, Cbapter v, » Straohey, iikiio, p. 451. 
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Native Indian States is that, for purposes of international position 
law, they occupy a very special and exceptional position. 

‘ The principles of international law,’ declared a resolution of 
the Government of India in 1891 ‘ have no bearing upon the 

relations between the Government of India as representing 
the Queen-Empress on the one hand, and the Native Statra 
under the sovereignty of Her Majesty on the other. The 
paramount supremacy of the former presupposes and implies 
the subordination of the latter.’ 

‘ Gazette of India, No. 1700 E, August 21, 1891. 
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DIGEST OP STATUl'ORY EXACTMENTS RELATING TO THE 
GOVERNMENT OF INDIA 

A.R.—TAf mar^ind refereiu'^s in square hrackeis [ ] indimk ihe enactment 
reproduced, 

PART I. 

The Secretary of State in CorNCiL, 

The Cromi. 

Govern- 1. — (i) British India (a) is governed by and in the name of 

SSiby His Majesty the King (h). 

the 

Crown. ( 2 ) All rights which, if the Government of India Act, 1858. 
^ct^c ^ had not been passed, might have Iwn exercised by the Eant 
106, 8. 2.] India Company in relation to any territories, may be exercised 
by and in the name of His Majesty as rights incidental to 
the government of British India (c). 

(а) The expressions ‘ British India ’ and ‘ India ’ are defined hy 
8. 124 of this Digest, in accordance with the Interpretation Act, 1880 
(52 & 53 Viet, c. 63, 8. 18), and the Indian General Clauses Act (X of 
1897, 8. 3 ( 7 ) ( 27 ))* 

The language used in the Act of 1833 (3 ^ 4 Will. IV, c. 85, s. i) 
was I * the territoricB now in the possession and under the govern- 
ment of the said company.’ A similar expression was used in the 
Indian Councils Act, 1861 (24 & 25 Viet. c. 67, s. 22). Hence questions 
arose as to the application of the Acts to territories subsequently 
acquired. Those questions have, however,, now been set at rest by 
8. 3 of the Indian Councils Act, i8q2 (55 k 56 Viet, c, 14), which 
expressly declares the applicability of the .Vets of 1833 and 1861 tc 
territories subsequently acquired. 

(б) The Royal Titles Act, 1876 (39 & 40 Viet, c. 10), authorized 
the Queen, with a view to the recognition of the transfer of the govern - 
ment of India from the East India Company to the Crown, by Royal 
Proclamation, to make such addition to the style and titles apper* 
taining to the Imperial Crown of the United Kin^om and its depend* 
endes as to Her Majesty ml|^t seem meet. Accordingly the Queen, 
by proclamation dated Apil aS, 1876, added to her st^e and titles 
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the 9ov3», 'IndiM, Impmtoiz, or Emprew of India.’ (Loudon 
Uazet(«> A|t|E 26^)1 Mid ‘ Emperor of India ’ fomu part 

of the titto of ti»c iproeont King. 

(e) Hmmo r^hta inolwb the right to acquire and code territory. 
ace'XocJkw* Nm^m v. Baja Pratab Singh, I. L R. 2 AH. i, and p. 36 
above, andiM»to4»)to** 3® below. 

The Secretary of Stole. 

* 

2,— (i) Subject to the provisions embodied in this Digest, ThcSecre- 
one "of His Majesty’s principal Scwetaries of State (in this state^ 
Digest referred to as ‘ the Secretary of State ’) has and yl^Lv.^ 
perform^ all such or the like powers and duties in anywise 3 ] 
relating to the government or revenues of India (a), and all 
huch or the like powers over all officers ap]>ointed or continued 
under the (fovernment of India Act, 1858, as, if tliat a\ct had 
not been passed, might or should liave been exercised or })er- 
formed by the East India (‘ompany, or by the Court of Directors 
or Court of l^oprietors of that (‘omjiany, either alone or by tlic 
direction or with the sanction or approbation of the Com- 
mishioners for the Affaiis of India, in relation to that genern- 
iiieiit or those revenues and the officers and servanls of that 
Company, and also all such ])owers as luiglit have been exercised 
by tlie said Commissioners alone (6), 

(2) In particular, the Secretary of State may, subject to [3 ^4 
tlic provisions embodietl in this Digest, su2>ermtend, direct, 4.. 85, ’ 
and control all a(.‘ts, oiierations, and concerns which in anywise 

I elate to or concern the government or revenues of India, and 
All grants of salaries, gratuities, and allowances, and all other 
payments and charges whatever out of or on the revenues of 
India, 

(3) Any warrant or writing under His Majesty's Royal ^21 A- 22 
^^ign Manual wliioh, before the passing of the Government of 

India Act, 1858, was required hj law to be countersigned by the 
president bf the Commissioners for the Affairs of India must 
in lieu thereof be countersigned by the Secretary of State (r). 

(4) There are paid out of the revenues of India to & w 
Secretary of State and to his under secretaries re 8 i>ectively, lori/s/ej 
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the like yearly ealariee ae ma^ for the time being be* paid 
to any other Secretary of State and his under ^eoretaries 
respectively (d). 

(а) The term ' revenaes of India * is retained here and elsewhere, 
though in an Act of Parliament it might now be more accurate to speak 
of the revenues of British India. 

(б) The Secretary of State is the minister through whom the autho. 
rity of the Crown over India is exercised in England, and thus corre- 
sponds roughly to the president of the Board of Control (Commissioners 
for the Affairs of India), imder the system which prevailed before the 
Act of 1 858. He is appointed by the delivery of the seals of office, and 
appoints two under secretaries, one permanent, who is a member of 
the Civil Service, the other parliamentary, who changes with the 
Government. The Act of 1858 authorized the appointment of a fifth 
principal Secretary of State, in addition to the four previousty existing 
(Home, Foreign, Colonial, and War). 

The office of Secretary of State is constitutionally a uuit, though there 
are five officers. Hence any Secretary of State is capable of performing 
the functions of any other, and consequently it is usual and proiKn* to 
confer statutory powers in general terms on * a (or “ the ”) Secretary 
of State,’ an expression which is defined by the Interpretation Act, 
1889, meaning one of Her Majesty's princijml Secretaries of State. 
But in matters relating to India there are certain functions which must 
be exercised by the Secretary of State in Council. See Anson, L'lw and 
Custom ol the ConHitution (second tjdiiion), ii. pp. 167, 282. 

(c) Sec e.g. the proWsions as to removal of officers below', s. 2 1 . 

[d) i.e. £5 ,cxxj to the Secretary of StaUs £2,(xx) to the }K:‘rmaaeut 
Under Secretary, and £1,500 to the Parliamentiiry Under Secretary. 

{ m \ 'x.Wt /U44 

hi. Cb 

The Council of India. 

3, — (i) The CuujiciTTif Tiidia conHiHts~of"l444^ 
fif i oo tt’ ft i Kl ftot »>e» ) bow (a). 

( 2 ) The right of filling any vacancy in the (‘ouncil of India 
is vested in the Secretary of State. 

(3) Unless at the time of an appointment to fill a vacancy 

in the (Jouncil of India nine of the then existing members of 
the council are persons who have served or resided in Briti«li 
India (b) for at least ten years, and have not last left Briti^l^ 
India more tlian to years before the date of their appoint- 
niont, the person appointed to fill tlio vacancy must be so 
qualified, [ 
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(4) Eveiy member of the Council of India holds office, 
except aejby section provided, for a term of tetfyiari^i 

(5) The Secretary of State may for special reasons of 
public advantage reappoint for a further term of five years 
any member of the Council of India whose term of office has 
expired. In any such case the reasons for the reappointment 
must be set forth in a minute signed by the Secretary of 
State and laid before both Houses of Parliament. Save as 
aforesaid, a member of the Council of India is not capable 
uf reappointment. 

(6) The Secretary of State may also, if lie tliinks fit, [3? & 40 
appoint ^ny person havyig professional or other jieculiar 
qualifications to be a ineniber of the Council of India during 

good behaviour. The speciial reasons for every such appoint- 
ment must be stated in a minute signed by the Secretary of 
State and laid before bothlHouses of Parliament. Not more 
than three persons so appoiijted may be members of the council 
at the same time. If a member so appointed resigns his oflice, 
and has at the date of his Resignation been a member of the 
council for more tlmn ten jv^ears, the King may, by warrant 
under His Sign Manual, countersigned by the Chancellor of 
the Exchequer, grant to him, out of the revenues of India, 
a retiring pension during Iif0 of five hundred pounds (c). 

i 

(7) Any member of the Council of India may, by writing 
signed by him, resign his oflice. The instrument of resigna- 
tion must bo recorded in the minutes of the council. 

(8) Any member of the Council of India may be removed 
by His Majesty from his office on an address of both Houses 
of Parliament. 

(9) There is paid to eacli member of the Council of India 
out of the revenues of India the annual salary of tw^elve 
hundred founds. 

(a) The Council of India is, in a certain, but very limited, sense 
the successor of the old Court of Directors. Under the Act of 1858 
it consisted of fifteen members, eight appointed by the Crown, and 
«oven elected, in the first instance, by the Court of Directors, and 

L 2 
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sttbsequeuUy by the oouncli itself. The members of the council iield 
office during good behaviour, but were removable on an ^address by 
both Houses of Pariiament. By an Act of 1869 (32 & 33 Viet. c. 97) 
the right of filling all vacancies in the oounoU was vested in the Secretary 
of State, and the tenure was changed from tenure during good be- 
haviour to tenure for a term of ten years, with a power of reappoint- 
ment for five years, * for special reasons.* By an Act of 18S9 (52 & 
53 Viet. c. 65) the Secretary of State was authorized to abstain from 
filling vacancies in the council until the number should be reduced 

{h) It Hilll be observed that service or residence in British Indiu 
(see 21 & 22 Viet. c. 106, s. 1), not in India, is the qualification. 


beat in 
council 
disquali- 
ficatiou 
for Parlia- 
ment. 

[21 A 22 
Viet. c. 
106, 8. 12.J 

Claims to 


(c) This exceptional power, which was conferred by an Act of i8;o 
(39 & 40 Viet. c. 7), was exercised in the case of Sir H. S. Maine, ami 
was probably conferred with special reference to his case. en 

tfVs Mf-uwO h: 1 *^ 7. ^ 

4 . A member of the Council of India is not capable of 

sitting or voting in Parliament. 

This restriction applies to seats in both Houses of Parliament. 

5 # If at any time it appears to Parliament expedient to 
reduce the number or otherwise to deal with the constitution 
of tlie Council of India, a member of that council is nol 


tion^^*^^*" entitled to claim any compensation for the loss of Jiis office, or 
1.32 & 33 for any alteration in the torms and conditions under which lii^) 
97]' 7.] office is lield, unless lie has served in his office for a period of 


ten years. 


This enactment is contained in the Act of 1869 which changed llic 
tenure of members of council. 


Duties of 6. The Council of India, under the direction of the 
[21*^**^ Secretary of State, and subject to the provisions embodied in 
\^t. c. ^ this Digest, conducts the business transacted in the United 
Kingdom in relation to the government of India and the 
correspondence with India. 


Powers of (i) All powers required to be exercised by the Secretary 

[21^2^ of State in Council, and all powers of the Council of India, 
8^22 ] exercised at meetings of the council at whidh not less 

than five members are present. 

(2) The Council of India may act notwithstanding any 
vacancy in their number. 
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g__.(i) The Secretary of State is the president of the Prcsidmt 
Council of India, with power to vote. 

(2) The Secretary of State in Council may appoint any 
member of the Council of India to be vice-president thereof, 
and the Secretary of State may at any time remove any 22.] 
person so appointed . 

(3) At every meeting of the Council of India the Secretary 
of State, or in his absence the vic^-president, if present, or 
in the absence of both of them, one of the members of the 
council, chosen by the members present at the meeting, 


presides. 

9. Meetings of the Council of India are convened and held 
when and as the Secretary of State directs, hut one such 
meeting at least must be held in every week. 

10 , — (i) At any meeting of the Council of India at which 
t he Secretary of State is present, if there is a difference of 
opinion on any question, except (a) a question with respect to 
whicli a majority of votes at a meeting is by this Digest 
declared to be necessary, the determination of the Secretary of 
State is final. 


Meetings 
of the 
council. 

[21 & 22 
Viet. c. 
106, 8. 22.1 
Procedure 
at meet- 
ings. 

[21 & 22 
Viet. c. 
106, 8. 23.] 


(2) In case of an equality of votes at any meeting of the 
council the person presiding at the meeting lias a casting vote. 

(3) All acts done at a meeting of the council in the absence 
of the Secretary of State require the approval in writing of 
the Secretary of State. 

(4) In case of difference of opinion on any question decided 
at a meeting of the council, the Secretary of State may 
J’equire that his opinion and the reasons for it be entered in 
the minutes of the proceedings, and any member of the 
f^ouncil who has been present at* the meeting may require that 
bis opinion and any reasons for it that he has stated at the 
meeting be also entered in like manner. 

(a) A majority of votes is necessary for decisions on the foUovin) 
matters ; — 

I- Appropriation of revenues or property, s. 23. 

2. Issuing securities to money, s. 28. 
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3. Sa!eoTmortgag8ofproperty,B.3T. 

4. Contracts, s. 52* 

5. Alteration 0! salaries, s. 80. 

6. Fnrlongli roles, s. 89. 

7. Indian appointments, s. 90. 

8 . Appointments of natives of India to offices reserved for Indian 
Civil Service, s. 94. 

9. Provisional appointments to posts on the Govemor-Gcnerars 
Cooncil, s. 83, and to re8er\^ed offices, s. 95. 

Commit- 11 , Tlie Secretary of State may constitute committees of 
^ncil. Council of India for the more convenient transaction of 
business, and direct what departments of business are to bp 
106, 8. 20.] under those committees respectively, and generally direct the 
manner in which all business of the council or cominittees 
thereof is to be transacted (a). 

(a) The existing committees are Finance, Political and Secrei, 
Military, Revenue and Statisties, Public Works, Stores, and Jiidif ini 
and Public. 


Orders and IHspatcJies, 

Submis- 12 , — (l) Subject to the provisions (a*) embodied in this 

ordei^&c., Digest, every order or communication proposed to be sent to 
and rword every order proposed to be made in the United 

of oj^ions Kingdom by the Secretary of State under the Government of 
[21 & 22 India Act, 1858, must, ynless it has been submitted to a meeting 
i^^ss Council of India, be deposited in tlie council room for 

24 » 25-1 the perusal of all members of the council during seven days 
before the sending or making thereof. 

(2) Any member of the Council of India may record, in 
a minute-book kept for that purpose, his opinion with respei t 
to any such order or communication, and a copy of every 
opinion so recorded must be sent forthwith to the Secretary 
of State. 

(3) If the majority of the Council of India so record their 
opinions against any act proposed to be done, the Scferetary of 
State must, unless he defers to the opinion of the majority, 
record his reasons for acting in opposition thereto. 

(a) The qualifications relate to urgency orders under s. 13 
secret orders under s. 14. 



Ill] 
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ig -_(i) Where it appews to the Secretary of State that Provl- 
the dispatch of any communication or the making of any"^*^ 
order, not being an order for which a majority of votes at a "Jf 4^' 
meeting of the Council of India is by this Digest declared to Vict. 0. 
be necessary (a), is urgently required, the communication may 
be sent or order made, although it has not been submitted to 
a meeting of the Council of India or deposited for the perusal 
of the members of that council. 

(2) In any such case the Secretary of State must, except 
as by this Digest provided (6), record the urgent reasons for 
sending the communication or making the order, and give 
notice thereof to every member of the council. 

(«) Sec note on s. 10. 

(t) The exception is under the next section, s. 14. 

14 . — (i) Where an order conceras tlie levying of war or Provision 
the making of peace, or tlie treating or negotiating m\]\ any gecret 
prince or State, or the policy to be observed with respect to 
any prince or State, and is not an order for whicli a majority |)atehe». 
of votes at a meeting of the Council of India is by this Digest ui, c, 52, 
declared to be necessary {a), and is an order which in the 
opinion of the Secretary of State is of a nature to require 
secrecy, the Secretary of State may send the order to the 21 & 22 
Governor-General in Council or to aify local Government or g|^27.] 
officer in India without having submitted the order to a 
meeting of the Council of India or deposited it for the perusal 
of the members of that council, and without recording or 
giving notice of the reasons for making the order (b), 

(2) Where any dispatch from the Governor-General in [33 Geo. 
Council, or from tlie Governor in Council of Madras or of g 22. ' 

Bombay, concerns the government of British India, or any of 
the matters aforesaid, and in the judgement of the authority 106, s. 28.] 
sending jihe dispateh is of a nature to require secrecy, it may 
be marked ‘ Secret ’ by tlie authority sending it ; and a dispatch 
so marked is not to be communicate to the members of the 
Council of India unless the Secretary of State so directs. 

(a) See note on b. io. 
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{b) The Act of 1784 (24 Geo. Ill, seas. 2, c. 25), which conatitulod 
the Board of Control* directed that a committee of aecreoy* oonBiating 
of not more than three members* should be formed out of the directors 
of the Company, and* when the Board of Control issued orders requiring 
secrecy* the committee of secrecy was to transmit the orders to India, 
without informing the other directors. (See above p. 63.) These 
directions were reproduced by the Charter Act of 1793 (33*Geo. IIF, 
c. 52, ss. 19, 20), and by the Charter Act of 1833 (3 & 4 Will. IV, c. 85. 
88* 3 S> 3 < 5 ). The Government of India Act, 1858 (21 & 22 Viet. c. 106, 
s. 27), directed that orders which formerly went through the soiaet 
committee need not be communicated to the council* unless they wtMv 
orders for which a majority of votes of the council was required. Tliere 
are similar profusions as to dispatches from India. ‘ Secret ’ orders 
are usually communicated to the Political and Secret Committee of the 
council. (See above, s. ii.) 

Signature 16 .~(i) Every order or communication sent to India, and 

address of [*iave as expressly providt^d by this Digest] every order mad(‘ 

in the United Kingdom in relation to the government of India 

Viet. 0. under this Act, must be signed by the Secretary of State {a), 

106* s. 19.] 

(2) Every dispatch from the Governor-tieneral in (.k)uuril 
or from the Governor in Council of Madras or of Bombay 
must be addressed to the Secretary of State (h). 

(а) This reproduces the existing enactment, but of course applies 
only to official orders and communications. It is not clear to what 
provisions (if any) the safung refers. 

(б) This recognizes the right of the Governments of Madras and 
Bombay to communicate directly with the Secretary of State, a right 
derived from a time when Madras and Bombay constituted independent 
presidencies together with the Presidency of Bengal, and l)eforo a 
general Government of India had been established. 

Communi- 16 . Wlien any order is sent to India directing the actual 

ParU^^^ commencement of hostilities by His Majesty’s forces in India, 

ment as the fact of the order having been sent must, unless the order 
to orders 

for com- has in the meantime been revoked or suspended, be communi- 
hJwtilitfes. cated to both Houses of Parliament within tliree months after 
the sending of the order, or, if Parliament is not sitting at tln^ 
106, 8. 54.] expiration of those three months, then within one month after 
the next meeting of Parliament (a). 

(a) See also s. 24. 

Corre- It jg the duty of the Governor-General in Council to 

tspoudcnce 

by transmit to the Secretary of State constantly and diligently 
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jvn exact particular of all advices or intelligence, and of all goremor- 
transactions and matters, coming to the knoudedge of the 5^^ 
Governor-General in Council and relating to the government, gjj^*** 

commerce, revenues, or affairs of India (a). [13 Geo. 

In, c. 63, 

(a) This reproduces an enactment contained in the Regulating Act, n, g.] 

177^1 by which Warren Hastings and his successors were directed to 
correspond regularly with the Court of Directors at home, but its 
re-enactment would probably not be considered necessary at the 
present day. 

Esiablishmant of Secretary of State, 

18 . — (I) His Majesty the King may. by Order in Council, Estsblish- 
fix the establishment of the Secretary of State in Council and thTsecre- 
the salaries to be paid to the persons on that establishment, 

(2) Every such order must be laid as soon as may be before [^} ^ 22 

both Houses of Parliament, 106* ss. 15, 

(3) No addition may be made to the said establishment, nor ^ 
to the salaries authorized by any such order, except by a 
similar Order in Council to be laid in like manner before both 
Houses of Parliament. 

(4) The regulations made by His Majesty for examina- 
tions, certificates, probation, or otlier tests of fitness in relation 
to appointments to junior situations in the civil service apply 
to such appointments on the said establishment. 

(5) Subject to the foregoing provisions of this section, the 
Secretary of State in Council may make all appointments to 
and promotions in the said establishment, and remove any 
officer or servant belonging to the establishment (a), 

(a) This is the enactment by which the staff of the India Office is 
regulated. 

19 . His Majesty may by warrant under the Royal Sign Pensions. 
Manual, countersigned by the Cliancellor of the Excliequer, 

grant to any secretary, officer, or servant appointed on the 
cstablisliment of the Secretary of State in Council such com- 
pensation, superannuation, or retiring allowance as may be 
granted to persons on the establishment of a Secretary of 
State under the laws for the time being in force conc^ing 
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Viet. c. 
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Viet, 
c. 100, 
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[21 & 22 
Viet. c. 
106, s. 37.] 
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BupemnnmtiotiB and other allowancoB to pereom having h^id 
civil ofRces in the public service (a), 

(a) This gives the staff of the India Office pensions on the civil 
service scale, i. e. one-sixtieth of annual salary for each year of service, 
subject to certain conditions and restrictions. 


Indian Appointmenis, 

20.“-(i) lu any regulations for the time being in force for 
the organization of tlie Indian Army provision must be made 
for the benefit of the sons of persons who Imve sensed in India 
in the military or civil service of the Crown or of the East 
India Company equally advantageous with those which were 
in force before tlio twentieth day of August one thousand 
eight hundre<l and sixty, and the selection of such persons is 
to be in accordance with regulations made by the Secietarv 
of State (flf). 

(2) Except as provided by this Digest, all powers of making 
regulations in relation to appointments and admissions to 
service and other matters connected therewith, and of altering 
or revoking such regulations, which, if the Oovernment of 
India Act, 1858, had not been passed, might have be(*n 
exercised by the Court of Directors or Commissioners for Die 
Affairs of India, may be exercised by the vSecretary of Statv 
in Council, 

(a) Sections 33, 34, 35, and 36 of the Government of India ;\et, 185S, 
run as follows 

‘ 33. All appointments to cadetships, naval and military, and nil 
admissions to service not herein otherwise expressly pro\ided for, 
shall be vested in Her Majesty ; and the names of persons to he frrni 
time to time recommended for such cadetships and service shall be 
submitted to Her Majesty by the Secretary of State. 

‘ 34. Regulations shall be made for admitting any persons, being 
natural-bom subjects of Her Majesty (and of such age and qualifica- 
tions as may be prescribed in this behalf), who may be desirous of 
becoming candidates for cadetships in the engineers and in the artillery, 
to be examined as candidates accordingly, and for presciibing the 
branches of knowledge in which such candidates shall be examined, 
and generally for regulating and conducting such examinations. 

‘ 35- Not less than one-tenth of the whole number of persons to be 
recommended in any year for military cadetships (other than cadet- 
ships in the engineers and artillery) shall be selected according to such 
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resmMionM the SemtMj dlSUte ki Ccmnml may from time to time 
in ^ hehelt bom tmotig the aom of pemona iduo hare mved 
in India in the military or civil aervice of Her Majeaty or of the East 
India Company- 

* 36. Except M aforeaaid, all peraons to be recommended for military 
cadetships shall be nominated by the Secretaiy of State and members 
of council, so that out of seventeen nominations the Secretary of State 
shall have two, and each member of council shall have one ; but no 
person so nominated shall be recommended unless the nomination be 
approved of by the Secretary of State in Council.’ 

When the Government of India Act, 1858, passed, and for some years 
afterwards, the Indian Army (taking European and Native together) 
was officered in two ways. A certain number of cadets were appointed 
to Addiscombe, and thence, according to their success in passing the 
college examination, went to India in the engineers, artillery, or in- 
fantry. Others received direct cadetships, and went to India without 
previous training. The Act speaks of both olaMses alike as receiving 
cadetships. But the artillery and engineers were not in practice taken 
into account in calculating the one-tenth under «. 35. This being so, 
the effect of s. 35 was, roughly speaking, that one-tenth of the officers 
appointed to the Indian Army (exclusive of the engineers and artillery) 
must be the sons of Indian servants. 

The Act of i860 (23 k 24 Viet. c. 100), which abolished the European 
Army, and which was passed on August 20, i860, provided that ‘ the 
same or equal provision for the sons of persons who have served in 
India shall be maintained in any plan for the reorganization of the 
Indian Army.’ The mode of appointment to the Native Army was 
meantime altered. In pursuance of this provision, an order was 
issued in 1862, under which the Secretaiy of State makes appointments 
to cadetships at Sandhurst, fixed at twenty annually, limited to the 
sons of Indian servants. The expenses of these cadets are borne by 
India, if their pocimiary circumstances are such as to justify the pay- 
ment. Regulations as contemplated by s. 35 of the Government of 
India Act, 1858, have been made governing the selection, and are 
rigidly followed. These cadetships differ from the old ones in that 
they are not directly and necessarily connected with the Indian Army, 
for a cadet might pass from Sandhurst into the British Army and not 
into the staff corps. But the object is, of course, to supply the Indian 
Army. The word * cadet ’ in the Government of India Act has no 
express limitation, and the present cadets appear to fall within the 
meaning of the term. In practice, appointments of cadets do not now 
go to the King. 

Sectioil 34 appears to l>e spent, and s. 36 to be virtually repealed by 
the abolition of the Indian Army. The effect of the other two sections, 
so far as they are in force, is reproduced in the Digest. 

21. — ^(i) His Majesty may, by writing under the Royal Powers of 
S’gn Manual, oountorsigned by the Secretary of State, re- 
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Becr«Ury move or dismiss any person holding office under the Crown 
olStateas • t 
toremoTfti India. 

(2) A copy of any writing under the Eoyal Sign Manual 
M 3^ P* dismissing any such person must, within eiglit 

3 ifc 4 Wiil. days after the signature thereof, be communicated to the 
75’. of State in Council. 

vLt c! Nothing in this enactment affects [any of His Majesty’s 

8. powers over any officer in the army, or] the power of tin* 
Secretary of State in Council for of any authority in India] 
to remov^e or dismiss any such person. 


This is an attempt to reproduce the net result of a series of enact- 
ments, which are still in the statute hook, but the earlier of which 
were intended to give the Crown power over 8er\'ants of the East India 
Company, and, therefore, are not wholly applicable to existing circum- 
stances. The saving words in square brackets do not reproduce any 
existing enactment, but represent the eflfect of the law. 

The Charter Act of 1793 (33 Ceo. Ill, c. 52) enacted (ss. 35, 36) 
that 

* 35. It shall and may be lawful to and for the King^s Majesty, liis 
heirs and successors, by any writing or instrument under his or their 
sign manual, countersigned by the president of the Board of Commis- 
sioners for the Affairs of India, to remove or recall any person or persons 
holding any office, emplo3rment, or commission, civil or military, under 
the said united Company in India for the time being, and to vacate 
and make void all or every or any appointment or appointments, 
commission or commissions, of any person or jiersons to any such 
offices or employments ; and that all and every the powers and authori- 
ties of the respective persons so removed, recalled, or whose appoint- 
ment or commission shall bo vacated, shall cease or determine at or 
from such respective time or times as in the said writing or wTitingf' 
shall be expressed and specified in that l)ehalf : Provided alw^ays. 
that a duplicate or copy of every such wTiting or instrument under 
His Majesty^s sign manual, attested by the said president for the time' 
being, shall, within eight days after the same shall be signed by His 
Majesty, his heirs or successors, be transmitted or delivered to the 
chairman or deputy chairman for the time being of the said Company, 
to the intent that the Court of Directors of the said Company may 1 m‘ 
apprised thereof. 

* 36. Provided always, . . . that nothing in this Act oontafned shall 
extend or be construed to preclude or take away the power of the 
Court of Directors of the said Company from removing or recalling 
any of the officers or servants of the said Company, but that the said 
court shall imd may at all times have full liberty to remove, recall, or 
dismiss any of such officers or servants at their will and pleasure, in 
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the like manner a» if thto Act had not been made^ any govemar>general, 
governor, or oommandmr-in-ohief appointed by Hia Majesty, his heirs 
or successors, through the default of appointmmit by the said Court 
of Directors, always excepted, anything herein contained to the con- 
trary notwithstanding.’ 

The Charter Act of 1833 {3 A 4 Will. IV, c. 85, ss. 74, 75) enacted 
that — 

‘ 74. It shall be law'fuJ for His Majesty by any writing under his 
{jigii manual, countersigned by the president of the said Board of 
Commissioners, to remove or dismiss any person holding any office, 
employment, or commission, civil or military, under the said Company 
in India, and to vacate any appointment or commission of any person 
to any such office or employment. 

‘ 75. Provided always, that nothing in this Act contained shall take 
away the power of the said Court of Directors to remove or dismiss any 
of the officers or sen^ants of the said Company, but that the said court 
shall and may at all times have full liberty to remove or dismiss any of 
such officers or servants at their will and pleasure.’ 

And finally the Goveniment of India Act, 1858 (21 A 22 Viet. c. 106, 
s. 38), enacts that : — 

' Any writing under the Royal »Sigii Manual, removing or dismissing 
any t>ersoii holding ivny office, employment, or commission, civil or 
military, in India, of which, if this Act had not been passed, a copy 
would have been required to be transmitted or delivered within eight 
days after being signed by Her Majesty to the chairman or deputy 
ciiairmon of the Court of Directors, shall in lieu thereof l>e communicated 
>vithin the time aforesaid to the Secretary of State in Council.’ 

The countersignature of the Secretary of State was substituted for 
the countersignature of the president of the Board of Control by the 
Government of India Act, 1858, (See above, s. 2.) 

The tenure of persons serving under the Government of India, or 
under a local Goveniment, is presumably tenure during the jileasure 
of the Crown. In the case of QrarU v. The Secretary of State for India 
in Vouncil, L. R. 2 C. P. D. 455 (1877), the plaintiff, formerly an officer 
in the East India Company’s service, appointed in 1840, and subse- 
quently continuing in the Indian Army when the Indian military and 
naval forces were transferred to the Crown, brought an action against 
the defendant for damages for being compulsorily placed by the Govern- 
ment upon the pension list, and so compelled to retire from the army. 
It was held on demurrer that the claim disclosed no cause of action, 
because the Crown acting by the defendant had a general power of 
dismissing a military officer at its will and pleasure, and that the 
defendant could make no contract with a military officer in derogation 
of this power. In the case of Shenion v. Smith (1895), A, C. 229, which 
was an appeal from the Supreme Court of Western Australia, it was 
held that a Colonial Government is on the same footing as the Home 
Dovemment with respect to the employment and dismissal of servants 
of the Grown, and that these, in the absence of special contract, hold 
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their offioes duriiig the {deeaure of the Crown* The respondent iu 
that ease, having been gaaetted without any speoial oontract to act 
temporarily as medical officer during the absence on leave of the actual 
holder of the office, was dismisBed by the Government before the leave 
had expired. It was held that he had no cause of action against the 
Government. In the case of Dunn v* The Queen (1896), i Q. B. n6, 
it was held that servants of the Crown, civil as well as military, except 
in special cases where it is otherwise provided by law, hold their offices 
only during the pleasure of the Crown. In this case a petition of 
right had been presented, and the case set up by the suppliant was 
that Sir Claude McDonald, Her Majesty's Commissioner and Consuh 
General for the Niger Protectorate in Africa, acting on behalf of the 
Crown, had engaged him in the service of the Crown as consular agent 
in that region for a period of three years certain, and he claimed damages 
for having been dismissed before the expiration of that period. It 
appeared that Sir Claude McDonald himself held office only during the 
pleasure of the Crown. Mr. Justice Day held that contracts for the 
service of the Crovii were determinable at the pleasure of the Crown, 
and therefore directed a verdict and judgement for the Crowm. Ttie 
decision w'as upheld by the Court of Ap[)cal. Subsequently Mr. Dunn 
brought an action against Sir Claude McDonald, pix’ssumably fur 
breach of contract, but the action was dismissed, and the doctrine 
that an agent who makes a oontract on behalf of his principal is liable 
to the other contracting party for a breach of an implied warrant of 
his authority to enter into the contract was held inapplicable to a 
contract made by a public servant acting on behalf of the Crown. 
Dunn v. McDonald i Q. B. 401, 555. See Jehnngir v. 8 , of S, p>r 

India, 1 . L. R. 27 Bom. 1 89; fW v, ♦V. of S. for India, 1 . L. R. 33 Cal. 

It is the practice for the Secretary of State in Council to make a 
formal contract with {>ersons appointed in England to various branchc^^ 
of the Government service in India, c. g. education officers, forest 
officers, men in the Geological Survey, and mechanics and artiticcr.^ 
on i*ailways and other works, and many of these contracts contain an 
agi*eement to keep the men in the service for a term certam, subjec t 
to a right of dismissal for particular causes. Whether and how far 
the principles laid down in the cases of Shenlon v. Smith and Dunn v. 
The Queen apply to these contracts, is a question w'hich in the present 
state of the authoritie.s cannot be considered free from doubt. 

Tenure during pleasure is the ordinary tenure of public servants in 
England, including those who belong to the ‘ permanent civil service,’ 
and the service of a member of the Civil Service of India is expressly 
declared by his covenant to continue during the pleasure of His Majesty. 
Tenure during good behaviour is, subject to a few exceptions (e. g. the 
auditor of Indian accounts : see below, s. 30), confined to persons 
holding judicial offices. But judges of the Indian high courts are 
expressly declared by statute to hold during pleasure; see below t 
s. 97. The difference between the two forms of tenure is that a person 
holding during good behaviour cannot be removed from his office 
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except for such misconduct m would, in the opinion of a court of 
justice, justify his removal ; whilst a person holding during pleasure 
can be removed without any reason for his removal being assigned. 
See Anson, and Cuffiom of the Om^itiUion (second edition), 
pt. ii. ?• 213. See also WiUis v, Oipp$, 6 State Triab N. 8, 311 {1846), 
as to I’emoval of judicial officers. 


PART II. 

Revenues of Indl\. 

22 ,-— (i) The revenues of India are received for and in the Applica- 

iiaiue of His Majesty, and may, subject to the provisions revenues. 

embodied in this Digest (a), be applied for the purposes of the J 

jrovernment of British India alone. 27* 

® 21&22 

(2) There are to bd cliarged on the revenues of India alone— ^ 

(а) all the debts of the East India Company ; and 42-3 

(б) all sums of mom^y, costs, eliarges, and ex^xiiLses wdiicli, y ^ 
if the Government of India Act, 185S, liad not been 106. 
passed, would liave been payable by the East India Com- 
pany out of the revenues of India in respect of any 
treaties, covenants, contracts, grants, or liabilities existing 

at the commencement of that Act ; and 

(c) all expenses, debts, and liabilities lawfully contracted 
and incurred on account of the government of India (6) ; and 

(rf) all payments under the Government of India Act, 1858. 

(3) For the puqioses of this Dige^iit the revenues of India 
include— 

(а) all the territorial and other revenues of or arising in 
British India ; and 

(б) all tributiMs and other payments in respect of any 
territories which would have been receivable by or in the 
name of the East India Company if the Government of 
India Act, 1858, had not been passed ; and 

(c) all fines and penalties incurred by the sentence or order 
of any court of justice in British India, and all forfeitures 
for crimes of tuiy movable or immovable property (6) in 
British India ; and 
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(d) all movable or immovable property (c) in British ludia 
escheating or lapsing for want of an heir or successor (d), 
and all property in British India devolving as bona 
vamfUia for want of a rightful owner. 

(4) All other money vested in, or arising or accruing from 
property or rights vested in, His Majesty under the Govern, 
ment of India Act, 1858, or to be received or disposed of by 
the Secretary of State in Council under that Act, must be 
applied in aid of tlie revenues of India. 

(a) The qualihcation refers to s. 34, under which there is power to 
dispose of escheated property. 

(h) See Shivabhajan v. Secretary of State for India, I. L. R. 28 Rom 

(e) The expression in the Act is ‘real or personal estate,’ but ‘movable 
or immovable property ’ is more intelligible in India, where the teiin« 
are defined by the General Clauses Act (X of 1897, s. 3 (25), (34) ). 

(d) As to the circumstances under which property in India may 
escheat or lapse to the Crown, see Collector of JUamtlipatam v. Camln 
Veticata Narrainapalt, 8 Moore liid. App. 500 ; and Banee Sonet Kowar 
V. Mirza Humid Bahadoor, L. R. 3 I. A, 92. 

Control of 23 , The expenditure of the revenues of India, botli in 
of state India and elsewhere, is subject to the control of the Secretary 
p^^ui-e Council, and no grant or appropriation of any 

ofreve- part of those revenues, or of any other property coining intu 
[21 a 22 the possession of the Secretary of State in Council by virtue 
j of the Government of India Act, 1858, may be made without 
the concurrence of a majority of votes at a meeting of the 
Council of India. 

This section of the Act of 1858 has given rise to questions as to the 
relations between the Secretary of State and his council, and between 
the Secretary of State in Council and the Government of India. 

On the first question there was an important debate in the. House 
ot Lords on April 29, 1869 (Hansard, 195, pp. 1821-1846), in whkb 
the Marquis of Salisbury and the Duke of Argyll took part, and which 
was made remarkable by a difierence of opinion between high legal 
authorities on the construction of this section, one view, the stricter, 
being maintained by Lord Cairns and Lord Chelmsford, and a different 
view by the then Lord Chancellor, Lord Hatherley. The discussion 
showed that whilst the object, and to some extent the effect, of thii^ 
section was to impose a constitutional restraint on the powers of the 
Secretary of State with respect to the expenditure of money, yet this 
restraint could not be effectively asserted in all cases, especially where 
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Ip^p^rial questloiifi were involved. For inatance, the power to make 
war necessarily involves expenditure of revenues, but is a power for 
the exercise of which the concurrence of a majority of votes at a meeting 
of the council cannot be made a necessary condition. The Secretary 
of State*, is a member of the Cabinet, and in Cabinet questions the 
decision of the Cabinet must prevail. 

As to the second point, questions have been raised as to the powers 
of the Indian Legislature to appropriate by Indian Acts to specific 
objects, provincial or Imperial, sources of income, such as feny fees 
and other tolls, proccjss fees, rates on land, licence taxes, and income 
taxes. But a strict view of the enactraenl in the Act of 1858 would 
be inconsistent with the general course of Indian legislation, and Mould 
give rise to inconvenience.^ in practice. 

24 . Except for preventing or repelling actual invasion of Restric- 
His Majesty’s Indian possessions, or under other sudden and applied 
urgent necessity, the revenues of India are not, without the 

revenues 

consent of both Houses of Parliament, applicable to defraying to military 
the expenses of any militaiy^ operation earriwl on beyond the b^ond*^"” 
external frontiers of those possessions by His Majesty’s forces 
cliarged upon those revenues. 

As to the object and effect of this enactment, and in particular as to i(^, g. 55.] 
whether it requires the consent of Parliament to l)e obtained before 
war is commenced, see Hansard, 151, July 19, 23, 1858 (Debates on 
passing of Government of India Act) ; Hansard, 240, May 20, 21, 23, 

1878 (Employment of Indian Troops in Malta) ; Hansard, 243, Decem- 
l)er 16, 17, 1878 (Afghan War) ; Hansard, 272, 273, July 27, 31, 1882 
(Egypt); Hansard, 295, March 5, 9, 16, 1885 (Soudan); Hansard. 

.102, pp. 322-347, January 25, 1886 (Annexation of Upper Burma). 

July 6, 1896 (Soudan) ; April 13, 1904 (Til)et) ; Correspondence as to 
incidence of cost of Indian troops w'hen employed out of India, i8c^) 

((/. 8131) ; Anson, Lfiw and Cu.*>U.tn of (he Ci nsii1utw% Part ii. p, 361 
(second edition). See also s. 16 of this Digest. 

25 . — (i) Such parts of the revenues of India as are remitted Accounts 

to the United Kingdom, and all money arising or accruing 

in the United Kingdom from any proj)erty or rights vested 

in His Majesty for the purposes of the government of India, 
or from the sale or disposal thereof, must be paid to the 106, ss. 

Secretarj of State in (Council, to be applied for the purposes 23 

nf the Government of India Act, 1858. 

(2) All such revenues and money must be paid into the 26 & 27 
Bank of England to the credit of an account entitled ‘The 731^9.%.] 
Account of the Secretary of State in Council of India/ 

f 

U*BXltT Jll 
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(3) The money placed to the credit of this account is paid 
out on drafts or orders, either signed by two members of the 
Council of India and countersigned by the Secretary of State 
or one of his under secretaries or his assistant under secretary 
or signed by the accountant-general on the establishment of 
the Secretary of State in Council or by one of the two senior 
clerks in the department of that accountant-general and 
countersigned in such manner as the Secretary of State in 
Council directs ; and any draft or order so signed and 
countersigned effectually discharges the Bank of England 
for all money paid thereon. 

(4) The Secretary of State in Council may for the payment 
of current demands keep at the Bank of England such accounts 
as he deems expedient, and every such account is to be kept 
in such name and be drawn upon by such person and in sueli 
manner as the Secretary of State in Council directs. 

(5) There are raised in the books of the Bank of England 
such accounts as may be nec essary in respect of stock vestc'd 
in the Secretary of State in Council, and any such account is 
entitled ‘The Stock Account of the Secretary of State in 
Council of India.' 

(6) Every account referred to in this section is a public 
account (a). 

(a) This section represents the provisions of the Government of 
India Act, 1858, as modified by 22 & 23 Viet. c. 41, s. 3. and 26 k 
Viet. c. 73, 8. 16, and by existing practice. 

Powers of 26 , The Secretary of State in Council, by power of attorney 
fOT*8ale^or executed by two members of the Council of India and counter- 
o”stodk^ signed by the Secretary of State or one of his under secretarit^s, 
and re- or his assistant under secretary, may authorize all or any nf 
diiid^ds. the cashiers of the Bank of England— 

(a) to sell and transfer all or any part of any stock standing 
in the books of the Bank to the account of the Secretary 
of State in Council ; and 

(i) to purchase and accept stock on any such account ; 
and 


[21 & 22 
Viet. c. 
106, 8. 47. 
26 & 27 
Viet. c. 73, 
8. 16.] 
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(c) to receive dividende on any stock standing to any such 
account ; 

and by any writing signed by two members of the Council 
of India and countersigned as aforesaid may direct the appli- 
cation of the money to be received in respect of any such 
sale or dividend. 

Provided that stock may not be purchased or sold and 
transferred under the authority of any such general power of 
attorney, except on an order in writing directed to the cliief 
cashier and chief accountant of the Bank of England, and 
signed and countersigned as aforesaid. 

27. All securities held by or lodged with the Bank of Proviwon 
England in trust for or on account or on behalf of the Secretary ^curities. 
of State in Council may be disjmsed of, and the proceeds 
thereof may be applied, as may be authorized by order in io6, s. 48. 
writing signed by two members of the Council of India and Victff73, 
countersigned by the Secretary of State or one of liis under 
secretaries, or his assistant under secretary, and directed to 
the chief cashier and chief accountant of the Bank of England. 


28.~{i) All powers of issuing securities for money in the 
United Kingdom which are for the time being vested in the 
Secretary of State in Council must be exercised by the 
Secretary of State in Council with the concurrence of a 
majority of votea at a meeting of the Council of India. 

(2) Such securities, other than debentures and bills, as 
might have been issued under the seal of the East India 
Company must be issued under the hands of two members 
of the Council of India and countersigned by the Secretary 
of State or one of his under secretaries, or liis assistant under 
secretary. 

(3) All debentures and bills issued by the Secretary of 
State in Council must bear the name of one of the under 
secretaries for India for the time being, and that name may 
be impressed or affixed by machinery or otherwise in* such 
Planner as the Secretary of State in Council directs. 


Exercise 
of borrow- 
ing 

powers. 

[31 & 22 
Viet. c. 
106. a, 49- 
26 & 27 
Viet. c. 

73. 

56 A 57 
Viet. e. 70, 
».5.1 
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The enactments by which the Secretury of State has from time to 
time been authorized to borrow under special Acta, or for speeial 
purposes, such as railways, are not reproduced here. 

Accounts 29.--~(i) (») The Secretary of State in Council must, 

annually within the first fourteen days during which Parliament is 

sitting next after the first day of May in every year, lay 

ment. before both Houses of Parliament— 

[21 & 22 

Viet. c. (a) An account for the financial year preceding that last 
convicted of the annual produce of the revenues of 
British India, distinguishing the same under the respective 
heads thereof, at each of the several provinces ; and of 
all the annual receipts and disbursements at home and 
abroad for the purposes of the government of India, 
distinguishing the same under the respeetive lieads 
thereof : 

(h) The latest estimate of the same for the last financial 
year : 

(c) The amount of the debts chargeable on the revenues 
of India, with the rates of interest they respectively 
carry, and the annua! amount of that interest : 

(d) An account of the state of the effects and credits in 
each province, and in England or elsewhere, apjdieabln 
to the purposes of the government of India, accordinji 
to the latest advices wiiich have been received thereof : 

(e) A list of the establishment of the Secretary of Stale 
in Council, and the salaries and allowances payable in 
respect thereof. 

(2) If any new or increased salary or ])enHion of fifty 
pounds a year or upwards has been granted or created within 
any year in respect of the said establishment (6), the par- 
ticulars thereof must be specially stated and explained at 
the foot of the account for that year. 

( 3 ) The account must be accompanied by a statement 
prepared from a detailed report from each province in British 
India in such form as best exliibits the moral and material 
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progress and condition of British India in each such pro- 
vince (c). 

(а) At some time or other during the session of Parliament, usually 
towards the end, the House of Commons goes into committee on the 
East India Revenue Accounts, and the Secretary of State for India 
or his representative in the House of (bmmons, on the motion to go 
into committee, makes a statement in explanation of the accounts of 
the government of India. The debate which takes place on this state* 
meat is commonly described as the Indian Budget Debate. The 
resolution in committee is purely formal. 

( б ) The words * in rosp< 5 Ct of the said establishment ’ represent 
the construction placed in practice on the enactment reproduced by 
this section. 

(r) This is the annual ‘ moral and material progress report.* A 
special report is published at the expiration of each period of ten years, 
giving a very full and interesting account of the general condition 
of India at that date. The last of these decennial reports was 
in 


30 .-~(i) («) His Majesty may, by warrant under His Audit of 
Royal 8ign Manual, countersigned by tlie (liancellor of the 


Exchequer, appoint a tit person to be auditor of tlie accounts 
of the SecTetary of State in (’ouncil. and authori3«^ that 21 *32 
auditor to appoint and remove such assistants as may bo 105/1^*52. 


.sjjecitied in the warrant. 


44A45 

Viet c. 


( 2 .) The auditor examines and audits the accounts of the^3*«*t] 


receipt, expenditure, and disposal in the United Kingdom of 
all money, stores, and property applicable for the purposes 
of the (lovernment of India Act, 1858. 


(J) The Secretary of State in Council must by the officers 
and servants of liis establishment pnxluee and lay befort^ the 
auditor all such accounts, accompanitKl by proper vouchers 
for their support, and must submit to his inspection all books, 
papers, and writings having relation thereto. 

(4) The auditor has power to examine all such officers and 
servants^ in the United Kingdom as he thinks fit in relation 
^0 such accounts, and the receipt, expenditure, or disposal 
such money, stores, and property, and for tliat purpose, 
Kv writing under his hand, to summon before him any such 
officer or servant. 
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(5) The auditor must report to the Secretary of State in 
Council his approval or disapproval of the accounts aforesaid, 
with such remarks and observations in relation thereto as lie 
thinks fit, speciaUy noting any case, if such there be, in which 
it appears to him that any money arising out of the revenues 
of India has been appropriated to other purposes than tliost^ 
to which tliey are applicable. 

(6) ‘ Tlic auditor must specify in detail in his reports all 
sums of money, stores, and property wliich ought to hv 
accounted for, and arc not brought into account or have ii4»l 
been appropriated, in conformity with the provisions of the 
law, or which have been expeiwled or disposed of without 
due authority, and must also specify any defects, inaccuracies, 
or irregularities which may api>ear in the accounts, or in 
the authorities, vouchers, or documents Jiaving relation 
thereto. 

(7) The auditor must lay all such reports before both 
Houses of Parliament, with the accounts of the year to which 
the reports relate. 

(8) The auditor holds office during good beliaviour, 

(9) There are paid to the auditor and his assistants, out of 
the revenues of India, such salaries as His Majesty by warrant, 
signed and countersigned as aforesaid, may direct. 

(10) The auditor and liis assistants are, for the purposes of 
superannuation allowance, in the same position as if they 
were on the establishment of the Secretary of State in 
Council. 

(a) The duties of the India Office auditor as to Indian revenues and 
expenditure correspond in some respects to the duties of the com])* 
troller and auditor-general with respect to the revenues of the United 
Kingdom. But the reports of the India Office auditor are not referred 
to the Public Accounts Committee of the House of Commons. As to 
the comptroller and auditor-general, see Anson, Law and m of 
the Constitution (2nd ed.), pp. 338-346. 
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PART ni. 

PBOFBinV, C0NTBACT8, ilKD LlABlUTIES. 

31. — (i) The Secretary of State in Council may, with the Power of 
concurrence of a majority of votes at a meeting of the Council 

of India, sell and diqiose of any property for the time being 
vested in His Majesty for the purposes of the government buy pro- 
of India, and raise money on any such property by way of [^rii[‘22 
mortgage and make the proper assurances for any of those ] 

purposes, and purchase and acquire any property. 

(j) All propmty atKiuirtKi in pursuance of this section vests 
in His Majesty for Hie service of tlie government of 
India. 

( 3 ) Any assuiaiice relating to real estate made by the 
authority of the Secretary of State in Council may be made 
under the hands and seals of three members of the Council 
of India. 

32 , -~(i) The Secretary of State in Council may, with tlie CWrac^ta 
concurrence of a majority of votes at a meeting of the Council tary^f^ 
of India, make any contract for the purposes of the Govern- 

inent of India Act, 1858. Viet c. 

100, s. 40. 

(2) Any contract so made may be expressed to be made 22 & 23 

by the Secretary of State in Council. 4t s. 5*. 

(3) Any contract so made, if it is a contract w'hich, if made 
between private persons, would be by law required to be under 
seal, may be made, varied, or discharged under the hands 
and seals of two members of the Council of India. 

(4) Any contract so made which, if it were made between 
private persons, would be by law required to be signed by 
the party to be charged therewith, may be made, varied, or 
discharged under the hands of two members of the Council 
of India. 

( 5 ) The benefit and liability of every contract made in pur- 
suance of this section passes to the Secretary of State in 
Council for the time being. 
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(6) Every contract for or relating to the manufacture, 
sale, purchase, or supply of goods, or for or relating to affreight- 
ment or the carriage of goods, or to insurance, may be entered 
into, made, and signed on behalf of the Secretary of State 
by any person upon tlie permanent establishment of the 
Secretary of State, duly empowered by the Secretary of State 
in this behalf, subject to such rules and restrictions as tlie 
Secretary of State prescribes. Contracts so entered into, 
made, and signed are as valid and effectual as if entered into 
as prescribed by the foregoing provisions of this section. 
Particulars of all contracts so entered into as aforesaid 
must be laid before the Secretary of State in such manner 
and form and within such times as the Secretary of State 
presciribes. 

Power to 33 . — (i) The Covernor-tlencral in Council and any loeal 

Government (a) may, on behalf and in the name (»f the 
ii?lSia^ ’ Secretary of State in Council, and subject to such provisions 
[22 &23 or restrictions as the Secretary of State in Council, with the 
2.^*’ concurrence of a majority of votes at a meeting of the Council 
vict India, prescribes, sell and dispose of any movable or iminov- 

59,8.2.] able property (b) whatsoever in India, within the linlits of 
their r^sjrective governments, for the time being vested in 
His Majesty for the purposes of tlie government of India, or 
raise money on any such property by way of mortgage, and 
make proper assurances for any of these purposes and jiur- 
chase or acquire any property, movable or immovable (b), 
in India within the said respective limits, and make any 
contract for the purposes of the Government of India Act, 
1858 (c). 

(2) Every assurance and contract made for the purposes 
of this section must be executed in such manner as the 
Governor-General in Council by resolution (d) directs or 
authorizes, and if so executed may be enforced by or against 
the Secretary of State in Council for the time being. 

(3) Neither the Secretary of State nor any member of the 
Council of India, nor any person executing any such assurance 
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or contract, ia peraonally liable in respect thereof, but ail 
liabilities in respect of any such assurance or contract are 
borne by the revenues of India. 

(4) All property acquired in pursuance of this section 
vests in His Majesty for the service of the government of 
India. 

(a) The words ‘ or any officer for the time lieing entrusted with the 
government, charge, or care of any presidency, province, or district ' 
have boon constnicd in practice as including only lieutenant-governors 
and chief commissioners, and not * district officers ’ in the special India 
sense. They are, therefore, represented in the Digest by the expression 
‘ local Government,’ as detined by s. 124 of the Digest. 

(b) The words in the Act are ‘ real or |)ersonal estate.' 

{(') Soon after the passing of the Government of India Act, 1858, 
it liecame necessary to legislate for the purpose of determining how 
contracts on behalf of the Secretaiy of State in Council were to lie 
made in India. Before that Act it had been held that contracts made 
in England by the East India Company as a governing power could 
only be made under seal {Gibaon v. Boat India CUmipany, 5 Bing. N. C. 
j()j). In India, at least in the presidency to^^ms, certain documents 
required sealing for the purpose of legal validity. The real seal of the 
Company was in England, but copies were kept in (’alcutta, Madras, 
and Bombay, and documents sealed nith these copies were generally 
accepted as sealed by the Company. Contnicts not under seal were 
made in India on bt^half of the Company by variou.s officials. The 
transfer of the powers of the Company to the Secretary of State in 
Council disturlKKl all the.s(? arrangement.*^, and the (iovernment of 
India Act, 1859 (22 k 23 Viet. c. 41 ). wa.s accordingly passed for deter- 
mining the officers by whom, and the mcak* in which, contracts on 
behalf of the Secretary of State in Council were to be executed in India. 

The Act was amended by the Eu.st India Contracts Act, 1870 (33 & 34 
Viet. c. 59). 

(d) See the resolution of the Government of India in the Home 
Department of March 28, i8()5, 8p(‘eifyiiig the officers by whom parti- 
cular classes of instruments may be cxecu^. 

34, The Govenior-Cieiieral in (buncil, and any other Power to 
person authorized by any Act passed in that behalf by the 
Governor-General in Council, may make any grant or dis- 
position of any property in India accruing to His Majesty by [16 & 17 
forfeiture, escheat, or otherwise, to or in favour of any relative j,‘ 27 .] 
or connexion of the person from whom the property has 
^^ecrued, or to or in favour of any other person. 

As to escheat, see note (c) on s. 22 above. 
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Rishto 35.— (i) Tlie Seoretuy State in Council may sue and 

be sued as well in India as in England by the name of the 
Secretary of State in Council, as a body corporate (a). 

Connoil. (2) Every person lias the same remedies against the 
0!* Secretary of State in Council as he might Irave had agaiast 

6^6^* India Company if the Government of India Act, 

ft 23 1858, liad jiot been passed (6). 

\ict. c. * 

41, 5. 6.] (3) Tlie property and effects for ilie time being vested in 

His Majesty for the puqroses of the government of India, cm 
aequir(?d for thow» purpose's, ale liable to the Haiiie judge- 
ments and ex(Tutions as they would have luuui liable tn in 
respeit of lialiilities lawfidly iiuurretl l>y the East India 
Company if the Government of India Act, 1858, hatl imi 
IwTii passwl. 

(4) Neither the Sirretarv of Stale iH»r any membei (»f tin 
Couueil of India is iierwonally liable in rc^s^HTt of any eontnut 
entered into or other liability ineiirrt^d liy the Si*oretary of 
State or the Secretary of State in Council in his or their 
oiBeial capacity, nor in rt’siMx-d of any contract, covenant, or 
engagement of the East India Company, but all such liabilitiet^r 
and all costs and damages in respect thereof, are borne hy 
the revenues of India. 

(a) Although the Secretary of State irf a body corporate, or in tlie 
same position as a body corj>oratc, for the purpose of contracts, and of 
suing and being sutsl, yet he is not a iKsly corporate for the purjiose 
of bolding pro|XTty. Such pro|>erty as formerly vested, or Mould 
have vesUnl, in the East India Ck>m)>any, now vests in the (Vomu, 
See the remarks of James, L J., in Kinlock v. Secretary of State in 
Councii (1880), L. R. 15 Ch. D. i. The Secretary of State in Council 
has pnviieges in respect of debts duo to him in India similar to 
of the Crown in respect of Crown debts in England (The Secretary 
of atate for India v. limbay Landing and Shipping Company^ 5 Boni. 
H. a Rep. 0 . C. J. 23). 

(h) An action docs not tie against the Crown in England. The only 
legal remedy of a subject against the Crown in England is by petition 
of right. t 

Until 1874 it was doubtful whether a petition of right would 
except for restitution of property detain^ by the Crown. But in 
that year it was decided that a petition would lie for damages for 
breach of contract (B, v. Thanrn^ L. R. loQ. B. 31) ; and that decision 
has been followed in subsequent oases. A petition of ri^t does not 
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lie for a tort exmpt irtiere tlie wrong ecmpktned of is detention of 
property, the reason alleged being the maxim that the king can do no 
wrong* ^0^ * wrong dme by a person in obedience or professed 
obedience to the Crown the remedy is against the wrongdoer himself 
and not against his official superior, because the ultimate superior, 
the Crown, is not liable. See Clode, Law and Pradice 0/ Petition of 
Jiight, and jR. v. Lords Commissioners of the Treasury, 7 Q. B. 387, and 
Ualeighv, Ooschm, [1898] i Ch. 73 - 

A fietition of right docs not lie in reH|M;ct of pro[>erty detained or 
a i oniriM3t broken in India. 

In the ease of Frith v. L. R. 7 Ex. 365 (187^), the Huppiiatil, 
by petition of right, sought to recover from the Cniwri a debt alleged 
to have become duo to the fierson whom he r<*presented from the 
Sovereign of Oudh, befort^ that province was annexc^l in 1856 to the 
te rritories of the East India Company. But it wa.s held that, aKsuming 
I he East India Company Ix'eamc liable to pay the debt by reason of 
the annexation of the province, the St^creiary of State for India in 
(Vmneil, and not the Crown, wiis, under the provisions of the Govern- 
ment of India Act, 1858, the jicrson against whom the suppliant must 
h(*ek his remedy, and that consequently a |>etitioii of right would not 
lie. It w'as pointed out that the remedy by petition of right was in- 
applicable, as it was plain that the revenues of England could not 
liable to pay the claim, and that consequently a judgement for the 
suppliant would 1 )© barren. Sec also Lf*ss v. The Secretary of State for 
India in Council, L. R. 19 Ex. ^09, and Reiner v. Mareptis of Salisbury, 
L. R. 2 Ch. I), 378. 

Under the enactments reproduced by this swlion there is a statu- 
tory remedy against the Secretary of Slate in Council, and that remedy 
is not confined to the classes of cases for which a petition of right would 
lie in England. See the judgement of Sir Barnes Peacock, C. J„ in 
the case of the P. dr O. Cmnpany v. Secretary of State for India in 
Council (i86i), 2 Bourke 1(16; 5 Bom. H. C. R. .ApjH^ndix A; and 
Mayne’a ('rimind Law of India, pp. sqq. On the other hand it 
Would ap|)ear that, apart from sjiecial statutory provisions, the only 
suits which could have been brought against the East India Company, 
and W’hich can be brought against the Secretary of State in Council 
as sueeessor of the Company, are suits in resjxjct of acts done in the 
conduct of undertiddngs which might be carried on by private individuals 
without sovereign powers. See ISobin Chunder Dey v. The Secretary 
^>/ State for India, 1 . L, K. i Cal. ii {1875) ; Jehangir M. Cursdji v. 
i^ecretary of State for India in Cemneil (1902), I. L. R. 27 Bom. 189; 
Shivahhajan v. Secretary of State for India, 1, L. R. 28 Bom. 314* 

A suit or action against the Secretary of State in Council may some* 
times be met by the plea tbat the act comf^ained of falls within the 
category of * acts of State** and accordingly cannot be questioned by 
^ munktpal court A pl^ of this kind was raised successfully in 
oases by the East India Company with respect to proceeding 
b^ken 1^ them* not in their character of trading compway but in their 
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oliaracter of territorial sovereigns. (As to the distinction between 
these two characters, see OihBon v. EaM /ndia Company (1839), 5 Bing. 
N. C. 262 ; Baja of Coorg v, Ea^ India Company (i860), 29 Beav. 300, 
at p. 308 ; and the cases noted below.) And the principles laid down 
in these cases have been followed in the case of similar proceeding^i 
against the Secretary of State in Council. 

The question whether the East India Company were acting an u 
sovereign power or as a private company was raised in Moodalay v. 
Tht Ea^ India Company (1785), i Bro. C. C. 469 (referred to in 
Prioleau v. United States (1866), L. R. 2 Eq. 659), but the lirst i-eported 
case in which the Company successfully raised the defence that they 
were acting as sovereigns, and that the acts complained of were ‘ aeis 
of State,' appears to have been The Nabob of the Carnatic v. East India 
Company (1793), i Ves. Jr. 371 ; 2 Ves. Jr. 56 ; 3 Bro. C. C. 2 uz ; 
4 Bro. C. C. IOC). This was a suit for an account brought by the Nabob 
of Arcot against the East India Company. On the hearing it appeared 
by the Company's answer that the subject-matter of the suit wa« 
a matter of political treaty between the Nabob and the Company, the 
Company having acted throughout the transaction in their political 
capacity, and having been dealt with by the Nabob as if they w'cre an 
independent sovereign. On this ground the bill w^as dismissed. 

The same principle w^as followed in the case of The East India Com- 
pany v. Syed Ally (1827), 7 Moo. Ind. App. 555, where it was held that 
the resumption by the 31 adras (lovernment of a ‘ jaghire ' granted by 
former Nawabs of the Carnatic before the date of (session to the East 
India Company and the regrant by the Matlras Covernment to another, 
w^as such an act of sovereign power as precluded the Courts from taking 
cognizance of the question in a suit by the heirs of the original grantee. 

The case of Bedreechund v. Elphinstone (1830), 2 State Trials. N. S. 
379 ; I Knapp P. V. 316, raised the question as to the title to booty 
taken at Poonah, and alleged to be the pro]K?rty of the Peishwa. It 
was held that the transaction having been that of a hostile seizuit* 
made, if not flagrante yet nondum cessante Odh, a municipal court had 
no jurisdiction to adjudge on the subject ; and that if anything liad 
been done amiss, recourse could 1«? had only to the (Government for 
redres.s. This decision was followed in AV fde, 1 ), F, Marain 
A. C, 109. 

In the Tanjore case, Secretary of Btate in Council of India v. Karnachte 
Boye Bahaba (iSscj), 13 Moo. P. C. 22, a bill was filed on the equity side 
of the Supreme Court of Madras to establish a claim as private property 
to certain property of which the Government had taken possession, 
and for an account. The acts in question had been done on behalf of 
the Government by a commissioner appointed by them iq, connexion 
with the taking over of Tanjore on the death of the Raja Sivaji without 
heirs. It was held that as the seizure was made by the British Govern- 
ment, acting as a sovereign Power, through its delegate, the Eitsf 
India Company, it was an act of State, to inquire into the propriety 
of which a municipal court had no jurisdiction. Lord Kingsdoun, 
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in delivering judgement, remarked tliat ‘ the genera! principle of law 
could not, with any colour of reason, be disputed. The transactions 
of independent States between each other are governed by other laws 
than those which municipal courts administer. Such courts have 
neither the means of deciding what m right nor the power of enforcing 
any decision which they make.* It was held that the act complained 
(5f fell within this principle, ‘ Of the propriety or justice of that act,* 
remarked Lord Kingsdown, * neither the Court below nor the Judicial 
Committee have the means of forming, or the right of expressing if 
they had formed, any opinion. It may have l>een just or unjust, 
politic or impolitic, beneficial or injurious, taken as a whole, to those 
whose interests are affected. These are considerations into which 
their lordships cannot enter. It is sufficient to say that, even if a 
wrong has been done, it is a wong for which no municipal court of 
justice can afford a remedy.’ 

In the Coorg case, Raja of Courg v. EaM India Company (i860), 
29 Beav. 300, the East India Company had made war against the 
Raja of Coorg, annexed his territory, and taken his property, including 
some of the Company’s notes. The raja filed a bill against the East 
India Company, but it was held that the (Company had acted in their 
sovereign capacity, and ihe bill was dismissetl. 

In the Delhi case, Raja Salig Ram v. Secretary of State for India in 
Council (1872), L. R. Iiid, App. Supp. Vol., p. 119, the question was 
as to the validity of the seizure, after the Indian Mutiny, of estates 
formerly belonging to the titular King of Delhi. Here also it was 
held that the seizure was an act of State, and as such was not to be 
questioned in a municipal court. 

In Sirdar Bhagwan Singh v. Secretary of Stale for India in Council 
(1874), L. R. 2 Ind. App. Cas. 38, an estate belonging to a former chief 
in the Punjab had been seized by the Crown, and the question was 
whether it had l)een so seized in right of conquest or by virtue of a legal 
title, such as lapse or escheat. It was held that the seizure had beem 
made in right of conquest, and as such must be regarded as an act of 
F>tate, and vras not liable to be questioned in a municipal court. 

Fijrester and others v. Secretary of State for India in Council (1872), 
D. R. Ind. App. Supp. Vol., p. 10, is a case on the other side of the line. 
In this case the Government of India had, on the death of Begum 
Sumroo, resumed projK^rty formerly belonging to her, and the legality 
of their action was questioned her heirs. It appeared that the 
®egum had very nearly, but not quite acquired the position of a petty 
Indian sovereign, but that she was a British subject at the time of her 
death, and that the seizure in question was not the seizure, by arbitrary 
power, of territories which up to that time belonged to another sove- 
reign State, but was the resumption, under colour of a legal title, of 
lands previously held from the Government by a subject under a par- 
ticular tenure, on the all^^ determination of that tenure ; and that 
consequently the questions raised by the suit were recognizable by 
a munioipid court. 
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D<m y. Secretary of 8 kUt far India in Council (1875), h. R. 19 Eq. 509, 
was a case arising out of the extinction of a sovereign power in India, 
though not in oonsequence of hostilities. It was a suit brought in the 
English Court of Chanoexy by creditors of the late King of Oudh against 
the Secretary of State as his successor. It was held that as the debt 
had been incurred by the late king in his capacity as sovereign, and 
could not have been enforced against him as a legal claim, it did not, 
upon the annexation of the kingdom of Oudh, become a legal obligation 
upon the East India Company, imd therefore was not, by the Act of 
XS58, transferred as a legal obligation against the Secretary of State ; 
and on this ground a demurrer to the bill was allowed. 

In the case of Grant v. Secretary of State for India in Council (1877), 
2 C. P. D. 445 ; 46 L. J. C. 681, a demurrer was allowed to an action 
by an officer of the East India Company’s service who had been com- 
pulsorily retired under the order of the Government of India. Here 
the plaintiff was clearly a British subject, but nothing turned upon this. 
For the order was held, as an act of administration in the public service, 
to be within the high powers of government formerly entrusted to the 
East India Company (not as a trading company, but as a subordinate 
Government) and now to be exercised by the Government of India. 
In effect the question was not of a sovereign act, but of the powers of 
high (but still subordinate) officers of Government, 

In Kinlock v. Secretary of State for India (1879), L, R. 15 Ch. 1 ). i 
and 7 App. Cas. 619, which was one of the Banda and Rirwee case.^, 
it was held that a royal warrant granting booty of war to the Secretary 
of State for India in Council in trust to distribute amongst the persons 
found entitled to share it by the decree of the Court of Admiralty, did 
not operate as a transfer of property, or create a trust, and tliat tlie 
defendant, being merely the agent of the sovereign, was not liable to 
account to any of the parties found entitled. 

In Walker v. Baird, [1892] App. Cas. 491, w^hich was an appeal to 
the Privy Council from the Supreme Court of Newfoundland, it was 
held that the plea of ‘ act of State,’ in the sense of an act, the justifica- 
tion of which on constitutional grounds cannot be inquired into, cannot 
be admitted between British subjects in a British colony. In this 
case the plaintiff complained of interference with his lobster factory, 
and the defendant, a captain of one of Her Majesty’s ships, pleaded 
that he was acting in the execution of his duty, in carrying out an 
agreement between the Queen and*the Republic of France, But> the 
defence was not allowed. 

In Cook V. Sprigg, [1899] A. C. 572, it was held that grantees of 
concessions made by the paramount chief of Pondoland could not. 
after the annexation of Pondoland by the Queen, enforce qgainst the 
Crown the privileges and rights conferred by the concessions. The 
language used in the Tanjore case was quoted with approved. 

In Wed Band Centred Chid Mining Company Limited v. TAs King> 
[1905] 2 K. B. 391, it was held, on demurrer to a petition of right, that 
damages could not be recovered agaixist the Crown in respect of gol<l 
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‘ oommandeofed ’ by the Boer Qoireniment before the annexation of 
the TransTiMiL 

The facte in Duleep Singh’s case» Salaman v, Secrdary of SktU for 
Ifidia in CauncUf [1905] i K* B, 613, resembled those in the Tanjore 
case. When the PimjaV was annexed, the East India Company con- 
fiscated the State property, granted Duleep Singh a pension for life> 
assumed the custody of his person duiing his minority, and took 
possession of bis private pro[jerty. It was held that these were acts 
of State, and that an action would not lie against the Secretary of 
State in Council for arrears of the pension and for an account of the 
pt^rsonal property. 

On * acts of State,’ see further, Mayne, Criminal Law of India, 
pp. 318 sqq., the article ‘Act of State’ in the Encydoyaedia of the 
Jmws of England^ and the cases collected in the notes on The Queen v. 
The Commissioners of the Treasury^ L. R. 7 Q. B. 387, in Campbell’s 
Rvling Oasest vol. i. pp. 802 sqq. The notes on Indian cases in that 
volume have been partially reproduced above. Mr. Harrison Moore’s 
recent essay on Ad of State in English Law {Ix)ndon, 1906) covers 
wider ground, and touches on many points in the ‘troublesome 
borderland of law and politics.’ 

in suits or actions against the Secretary of State for breach of con- 
tract of service, regard must also be had to the principles regulating the 
tenure of servants under the Crown (see note on s. 21 above). 

And, finally, the liability of the Secretary of State in Council to be 
sued does not deprive the Crown of the privileges to which it is entitled 
by virtue of the prerogative. In Ganpat Pataya v. CoUedor of Canara 
(i^ 7 S)> L Lh R. I Bom. 7, the priority of Crown debts over attachment 
was maintained, and West, J., said — ‘ It is a universal rule that pre- 
rogative and the advantages it affords cannot be taken away except by 
the consent of the Crown embodied in statute. This rule of inter- 
pretation is well established, and applies not only to the statutes passed 
by the British, but also to the Acts of the Indian Legislature framed 
with constant reference to the rules recognized in En^and.’ 

As to the legal liability of a colonial governor, Sir W. Anson says — 
' He can be sued in the courts of the colony in the ordinaiy form of 
procedure. Whether the cause of action springs from liabilities in- 
curred by him in his private or in his public capacity, this rule would 
appear to hold good* Though he represents the Crown he has none 
of the legal irresponsibility of the sovereign within the compass of his 
delegated and limited sovereignty.’ Law and Custom of the ConstUu* 
pt. ii. p, 262. See Hill v. Biggif 3 Moore P. C. 465 ; Muegnm v. 
l^didoy L. E. 5 App, Cas. 102 ; Nireaha 2 'amaki v. Baker^ App. Cas., 

t^90i]pp;s6U5;^. 

The procedure in suits against the Government in India is regulated 
by SB. 416-429 of the Code of dvd Procedure (XIV of 1882). 
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PART IV. 

Thk Governor-General in Coitncil. 

Omeral Powers of Governor-General in CouncU. 

General 36 . — (l) The superintendence, direction, and control of tlie 

civil and military government of British India is vested iu 

duties of jjjg Governor-General of India in Council (a). 

Governor- 

General in (2) Tlie Governor-General in Council is reiiuired to pav 

Council. A r . 

[13 Geo. due obedience to all such orders as he. may receive from the 

1 & 4. Will 

IV c 85, difficult to reproduce with accuracy enactments which regu- 

8. 39.] lated the powers and duties of the (tovcrnor-General and his Council 
in the days of the East India Company. 

Section 9 of the Regulating Act of 1773 (13 Geo. Ill, c. 63) enacts 
that ^ the said governor-general and council ' (i. c. the Govemor-GenoTal 
and Council of Bengal), * or the major part of them, shall have . . . 
power of superintending and controlling the presidencies of Madras, 
Bombay, and Bencoolen respectively, so far and in so much as that it 
shall not be lawful for any president and council of Madras, Bombay, 
or Bencoolen ’ to make war or treaties without the previous consent 
of the governor-general and council, except in cases of imminent 
necessity or of special orders from the Company. See s. 49 of this 
Digest. Section 39 of the Charter Act of 1833 (3 & 4 Will. IV, c. 85) 
declared that ‘ The superintendence, direction, and control of the 
whole civil and military government of all the said territories and 
revenues in India shall lie and is hereby vested in a governor-general 
and councillors, to be styled “Tlic Governor-General of India in 
Council.” ’ 

Since India has Ixjen placed under the direct government of the 
Crown the governor-general has also been viceroy, as the represontativ(‘ 
of the Queen. Lord Canning was the first viceroy. 

The Governor-General in Council is often described as the Govern- 
ment of India, a description which is recognized by Indian legislation 
(Xof 1897,8. 3(22)). 

Of course the reproduction of statutory enactments embodied in this 
Digest is not an exhaustive statement of the powers of the Governor- 
General in Council. For instance, the powers of the Government of 
India, as the paramount authority in India, extend beyond the 
of British India. 

Again, the Governor-General in Council, as representing the Crown 
in India, enjoys, in addition to any 8tatut<yry powers, such of the powers, 
prerogatives, privileges, and immunities appertmning to ^ the CVown 
os are appropriate to the case and consistent with the system of 
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in force in India* Thua it haa been decided that the rule that the 
Crown is not bound by a statute unless expressly named therein applies 
also in India. See Secrektry of StaU for India v. Bombay Landing and 
Shipping Company, 5 Bom. H. C. Rep. 0 . C. J. 23 ; Oanpcd Pataya v. 
Collector of Canara, I. L. R. i Bom, 7 ; The Secretary of State for India 
V. Matihurabhai, L L. R. 14 Bom. 213* 218; Bell v. Municipal Com* 
miiitwnera for Madras, 1 . L. R. 25 Mad. 457. The Govemor-bloneral 
111 Council has also* by delegation* powers of making treaties and 
arrangements with Asiatic States, of exercising jurisdiction and other 
powers in foreign territory, and of acquiring and ceding territory. 
Sec Damodhar Khan v. Deoram Khanji, 1 . L. R. i Bom. 3O7, L. R, 
2 App. Cas. 332 ; Lachmi Narayan v. Raja Praiab Singh, 1 . L, R. 
2 All. i ; Hemchand Devchand v, Azam Sakarlal Chhotamlal and The 
Taluka of Kotda TSangani v. The State of Qondaf, A. C., 1 1906J 212, and 
below, p. 387. Moreover, the Government of India has powers, 
rights, and privileges derived, not from the English Crow^n, but from 
the native princes of India, whose rule it has superseded. For instance, 
the rights of the Government in respe<*t of land and minerals in India 
are different from the rights of the CVown in respect of land and minerals 
in England. Whether and in what cases the (iovemor-General has the 
prerogative of pardon has been questioned. Tlie powder is not expressly 
conferred on him by his warrant of appointment, but it would be strange 
if he had not a [lower possessed by all colonial governors. However, 
the [lower of admitting sentences under the Gode of Criminal Prot'cdure 
makch the question of little practical importance. As to the preroga- 
tivcb of the Crown in India and elsewhere, m* Chitty, Pringatncfi if 
the Crown \ Forsyth, Cases and Opinkns, chap, v; and Campbell’s 
Riding Ctutejt, vol. viii. pp. 150-275. 

The Madras and Bombay Armies Act, 1893 (5O & 57 Viet. c. 62), 
took away the military control and authority previously exercisable 
by the Governments of Madras and Bombay. As to the [lOwer of 
the governor-general to grant militaiy commissions, see the note 
below, p. 267. 

(6) This reproduces part of s. 9 of the Regulating Act (13 Geo. Ill, 
e. 63), which directs that ‘ the said governor-general and council for 
Ihc time being shall and they are hereby directed and required to 
obey all such orders as they shall receive from the Court of Directors 
of the said united Company.’ This enactment was necessary at a time 
when the relations to be regulated were those between the statutory 
govcmor«general and his council on the one hand and the directors 
of the Company on the other, and, being still on the statute book, is 
reproduced here. But, of course, the relations betw^een the Secretary 
of State and the Government of India are now regulated by oonstitu* 
Lionel usage. 

The (jhvernor-General, 


37« The Qovernor-Geaeral of India is appointed by His The ^ 
Mftjegty by warrant under the Royal Sign Manual. 


lUUtttT 
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'Fhe appointmonl of the governor-general in made on (he ad\i(i(. 
Viet. c. of thp Prime Minister. i 

106, 8. J9]. governor-general usudily holds office for a term of five yeans. 
As to his resignation, see below, s. 82. 


The Council of the Covernor-General. 

Constitu- 38 . The council of the Governor-General of India, as con. 
go4rnor- for executive purposes, consists of the ordinary nicm. 

council ** extraordinary member (a) (if any) thereof (h), 

(а) .Secs. 40. 

(б) This section does not a^producc any specific enactment, but 
rcprobcnts the existing law. 


Ordmary 
members 
of council. 
[21 A 22 
Vict. c. 
106, 8. 7. 
24 A 25 
Vict. c. 

07, 8. 3. 

32 A 33 
Vict. c. 

97 , 8 . 8 . 
37&3iP 
Vict. c. 

91, s. 1. 
4Edw.VlI, 
c. 26.] 


39 .~~(i) The ordinary members of the governor-geneial .s 
council are appointed by His Majesty by warrant under tht* 
Royal Sign Manual. 

(2) The number of the ordinary members of the governor* 
general's council is five, or, if His Majesty thinks fit to appoint 
a sixth member, six («). 

(j) Of the ordinary members of the goveruof-geuerarh 
council, three must be persons wlio at the time of tlieii 
appointment liave been for at least ten years in tin' servue 
of the Crown in India {/>), and one must be a barrister ol^ 
England or Ireland, or a member of the Faeulty of Advocates 
of Scotland, of not less than five years' standing (r). 


(4) If any person appointed an ordinary member of tlie 
governor-general's council is at the time of his appoiutmeiii 
in the military service of the Crown, he may not, during lii« 
continuance in office as such member, hold any military 
command or be employed in actual military duties. 

(a) The number is at present six. The power given by j; A 38 V iti* 
c. 91 to appoint a sixth member 8|)ecificaUy for public works purpt»h('^ 
was made a general power by 4 Edw. VII , c. 26. Under existing arrange - 
ments the business of the Government of India is distributed Ixdaicn 
nine departments—Finance, Foreign, Home, Legislative, Revenue and 
I Agriculture, Public Works, Commerce and Industry, Army, 

i w" ^tt p ply . Of these the Foreign Department is under the imminliale 
superintendence of the governor-general, and the Army Department 
is under the commander-in-chief of His Majesty's foroes in 
(see s. 40 of Digest). The charge of the other dopartmonts is dihtn- 
butod between the other members of council. 

The term of office of a member of council is by custom live yntu>' 
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^ to leave of abeenoe, mtignaiioa, and coaditionat and temporary 
appoinfcmentB, see below, ss. 8 1-87. 

{b) The result of tMs resWtion is that if, as occasionally happen^ 
the member of council it |hax|;e of the military supply department 
(formerly the military depaikmentj is not qualified by ten years' service 
ill India, the finance mom^r must, practically, be taken from the 
Indian Civil Service. 

(c) The member of council who is required to hold these qualifica- 
tious is usually styled the law member. The first holder of the post 
was Lord Macaulay. He and his successors, down to 1853, were not 
members of the executive council, and his duties during this period 
arc described by Sir Barnes Peacock in a minute of November 3, 1859, 
and by Sir H. S. Maine in his minute of May 5, 1866 (Minutes, No. 42). 

By the Act of 1853 (16 & 17 Viet. c. 95) he was placed in the same 
position as the other ordinary members of the govemor-generars 
council. He is at the head of a department of his own, the Legislative 
Department, which was formerly a branch of the Home Department, 
but which was, in pursuance of Sir H. 8. Maine's recommendations 
(sec Minutes by Sir H. 8. Maine, No. 84), constituted a separate depart- 
ment in 1869. Tlic duties of this department, and its relation to the 
other branches of the Clovemment of India, are regulated by the rules 
and orders Jor the transaction of business in the council of the governor- 
general Practically, its functions are to prepare the drafts of all 
legislative me^isures introduced into the governor-general’s council, 
to consider, and in some cases to settle, the form of regulations sub- 
mitted under the Ciovernment of India Act, 1870 (33 Viet, c, 3), and 
of the rules and i-egulations made under powers given by Acts of the 
governor-general’s council, to consider Bills and Acts of the local 
legislatures with reference to ()enal clauses and other s£)ecial points, 
and to advise other departments of the Government on various legal 
questions. The law member of council takes charge of most of the 
Bills introduced into the governor-general’s council, and is chairman 
of the select committees to wkich tJiose Bills are referred. As to the 
general nature of his work, see the chapter on Legislation under Lord 
contnbuted by 8ir James FitzJames Stephen to Sir W. W. 

Hunter’s Life of Lt rd Mayo (vol. ii. chap. viii). See also Sir H, S. 

Maine’s Minute of 1868 on Over-legislation (Minutes, No. 204). 

40, — (i) Til© Secretary of State in Council may, if he Extra- 
thinks fit, appoint the commander-in-chief for the time being JJ^embers 
Hit* Majesty’s forces in India an extraordinary member 
the governor-generars council, and in that case the com- 
Biander-in-chief has rank and precedence in the council next 67, as. 
^^ter the governor-general (o). 

( 2 ) When and so long as the governor-general and his 
^^uucil are in any province administered by a governor in 
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ooujucU, the governor of thut province is m extraordinary 
member of the governor-generaPs council (6). 

(а) In practice, the oommander-m*chief is alwi^ unpointed tiu 
extraordinary member of council. Under regulations ma^ in J905 
he is in charge of the army department 

(б) In practice, meetings of the governor-general and his council 
are not held within the presidencies of Madras and Bombay. 


Ordinary 41 . — (i) The governor-general’s council hold ordinary 

lativ^^ meetings, that is to say, meetings for executive puriK)Bes ; and 

in^ of meetings, that is to say, meetiJigs for the purpose 

gOTernor* of making laws, 
generars 

oouncih (2) The ordinary and extraordinary members of the governor* 
general’s council are entitled to be present at all meetings 
thereof. 


This section docs not reproduce any specific enactment, but rt^pre- 
sente existing law and practice. 

There appears to be no express enactment that the govcmor-gciicral 
shall, when present, preside at meetings of his council, but this 
implied by such provisions as 24 & 25 Viet. c. 107, s. 7. 


Ordiuary 42 . — (i) The ordinary meetings of the governor-generars 
tJouncil are held at such plates in India (a) as may be ap* 
WiH \y Governor-General in Council. 

c.^85, 8. j2) At any ordinary meeting of the governor-generarN 

24 ^25 council the governor-general and one ordinary member of 
67, 8. 9.] his council may exercise all the fuiictiorm of the Governor- 
General in Council (6). 

(а) The expression used in the Act of iStn is * within the territoricb 
of India,' which, perhaps, means British India. In practice, the meet- 
ings of the council are held at Odcutta and Himla. 

(б) The Act of J793 (33 Geo. Ill, c. 52, s. 38) directs that Mhe 
Governor-General and councillors of Fort William, and the st?veral 
governors and councillors of Fort Haint George and Bombay, shall at 
their respective council boards proceed in the first place to the con- 
sideration of such matters as shall be proposed hy the govemor-gencrttl 
or by the governors of the said prestdmiGies respectively, and as often 
as any matter or question shall be propounded by any of the said 
eouneillors it shall be oompeteni to the said govemor-geoeral or governor 
respectively to postpone and adjourn the discussioii thereof to a future 
day, provided that no such adjournment shall exceed forty-eighi hours, 
nor shall the matter or questiem so |HfOposcd be adjourned more thaii 
twice without the consmt of the coundttor who pcopoied the same.’ 
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This enactment, Miong^ not gpocificalljr repealed, ia practically 
goperaedcd by the rnks and <»deni made under the Indian Councila 
Act, i86i, and thendore it not rejunduced in tiu Digett. 


48.— (i) All orders and other proceedings of the Governor- Buti- 

Oeneral in Council must be expressed to be made by thcQ^^^_ 

Governor-General in Council, and must be signed by a 

. « , T ^ j mConncil. 

secretary to the Oovernnient of India, or otherwise as the [jj Geo. 

Governor-General in Council may direct (a). * jq®’ 


(2) The governor-general may make rules and orders (6) 

for the more convenient transaction of business in his council. ^^4 

other than the business at legislative meetings, and everv'*®^-^- 

* 67, «. 8.] 

order made or act done in accordance with mich ruien and 


orders muftt be treated as being the order or the act of the 
( Jovernor-General in (’ouncil. 


(a) Under the Act of 1793 (33 (^o. Ill, c. 52. ». 39) the signature 
n^ferred to ia that of ‘the chief aecrt^taiy to the council of the presi- 
dency/ 

Under the Act of 18 r 3 (53 Geo. Ill, c. 1 55, s. 79) orders or proceedings 
may be signed either by the chief secretary to the (Jovemment of the 
said presidency, or, in the absence of such (‘hief 8<H‘retary, by the 
principal secretary of the department of such pr(^i*ider»cy to which such ' 
orders or proceedings relate. 

Under Act II of 1834 of Uie Indian Legislature, each of the secretaries 
to the Government of India and to the Government of Fort William 
in Bengal is declared to lie competent to perform all the duties and 
exercise all the powers which by any Act of Parliament or any regula- 
tion then in force were assigned to the chief secretary to the Govera- 
ment of Fort William in Bengal, and each of the secretaries to the 
tvovemments of Fort St. George and Bombay is declared to be com- 
petent to perform ail the duties and exercise all the powers which hy 
any such Act or regulation were assigned to the chief secretaries to the 
Oovemmente of Fort 8t. George and Bombay respectively. 

Under these circumstances this section of the IMgest probably repre- 
senta the form in which Parliament would re-enact the existing statutory 
provisionsy especially as they are provisions which may be modiiied 
hy Indian Acte, See 24 k 25 Viol. c. 67, s. 22. 

In {vactice, orders and proceedings are signed by the secretary of 
the depament to which Urey relate* 

(h) The rules and orders made under this section appear to be treated 
by the Government of India as eonidentiiiiy and have not been pub- 
Iwhed, The most important eieot of the section has been to facilitate 
the department^ teansaction of busumi* 
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Procedure 
incase of 
difference 
of opinion. 
[13 Geo. 
Ill, c. 63, 
8 . 8 . 

Irikiv, 

c. 8s, 

B. 48.] 


44 .— (I) At any ordinary meeting • of the governor- 
general’B council, if any difference of opinion arises on any 
question brought before the council, the Governor-General 
in Council is bound by the opinion and decision of the 
majority of those present, and if they are equally divided the 
governor-general, or, in his absence, the senior member of 
the council present, has two votes or the casting vote. 


Geo. ( 2 ) Provided tlmt whenever any measure is proposed before 
SB. 47! 48,’ the Governor-General in Council whereby the safety, tran- 
33 4 34 *l®^**y' interests of British India, or of any part thereof, 

Viet. are or may be, in the judgement of the governor-general. 

c. 3. 8. 5.j 

essentially affected, and he is of opinion either that the 
measure proposed ought to be adopted and carried into execu- 
tion, or that it ought to he suspended or rejected, and the 
majority present at a meeting of the council dissent from 
that opinion, the governor-general may, on his own authority 
and responsibility, adopt, suspend, or reject the measure in 
whole or in part, 

(3) In every such case any two members of the dis- 
sentient majority may require that the adoption, sus- 
pension, or rejection of the measure, and the fact of 
their dissent, be notified to the Secretary of State, and the 
notification must be accompanied by copies of any rninutt's 
which the members of the council have recorded on the 
subject. 


(4) Nothing in this section empowers the governor-general 
to do anything which he could not lawfully have done with 
the concurrence of his council. 


The Regulating Act of 1773 (13 Geo. Ill, c. 63, 8. 8) provides that 
‘ in all cases whatever wherein any difference of opinion shall arise 
upon any question proposed in any consultation, the said governor- 
general and council shall be bound and concluded by the opinion and 
decision of the major part of those present. And if it shall happen 
that, by the death or removal, or by the absence of any of the mem^rs 
of the said council, such governor-general and council shall he equally 
divided, then, and in every such case, the said governor-general, or, 
in his absence, the eldest councillor present, shall have a casting vote, 
and hb o|^on shall he decisive and conclusive.' 
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The Charter Act ol 1833 (3 & 4 Will. IV, c* 85, «. 48) enacts that 
‘ in every case of difference of opinion at meetings of the said council 
where there shall be an equality of votes, the said governor-general 
shall have two votes or the casting vote.’ 

The difficulties which Warren Hastbgs encountered in his council 
under the Act of 1773 are well known, and Lord Cornwallis stipulated, 
on his appointment, that his hands should be strengthened ; accord- 
ingly by an Act of 1786 (26 Geo. Ill, c. 10) the governor-general was 
empowered in special cases to override the majority of his council and 
act on his own responsibility, {See above, p. 67.) 

The provisions of the Act of 1786 were rc-enactcd by ss. 47, 48, and 
49 of the CJharter Act of 1793 (33 Geo. Ill, c. 52), which are still in 
force, and which run as follows : — 

‘47. And whereas it will tend greatly to the strength and security 
of the British possessions in India, and give energy, vigour, and dispatch 
to the measures and proceedings of the executive Government within 
the respective presidencies, if the Governor-General of Fort William 
in Bengal and the several governors of Fort Saint George and Bombay 
were vested writh a discretionaiy pow^r of acting without the con- 
currence of their respective councils, or forbearing to act according to 
their opinions, in cases of high importance, and essentially affecting 
the public interest and welfare, thereby subjecting themselves person- 
ally to answer to their country for so acting or forbearing to act : Be 
it enacted, that when and so often as any measure or question shall 
l>e proposed or agitated in the iSupreme Council at Fort William in 
Bengal, or in either of the councils of Fort Saint George and Bombay, 
whereby the interests of the said united Company, or the safety or 
tranquillity of the British possessions in India, or in any part thereof, 
arc or may, in the judgement of the governor-general or of the said 
governors respectively, be essentially concerned or affected, and the 
said governor-general or such governors respectively shall be of opinion 
that it will be expedient, either that the measures so proposed or 
agitated ought to bo adopted or carried into execution, or that the 
same ought to be suspended or wholly rejected, and the several other 
members of such council then present shall differ in and dissent from 
such opinion, the said governor-general or such governor and the other 
members of the council shall and they are hereby directed forthwith 
mutually to exchange with and communicate in council to each other, 
in writing under their respective hands (to be recorded at large on 
their secret consultations), the respective grounds and reasons of their 
respective opinions ; and if after considering the same the said govemor- 
genend or such governor respectively; and the other members of the 
said cottfieil, shall severally retain their opinions, it shaU and may be 
lawful to and for the said governor-general in the Supreme Council of 
Fort William, or either of the said governors in their respective councils, 
to make and declare any order (to be signed and subsoribed by the said 
governor-general or by the governor making the same) for suspending 
or rejecting the measure or question so proposed or agitated, in part 
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or in whole, or to makelmd declare Ruch orier and feediiUon for 
adopting and carrying the measure so proposed or agitated into execu- 
tion, as the said governor-general or such governors in th^ respeciive 
councils shall think fit and expedient ; which said last-mentioned 
order and resolution so made and declared shall be signed as well by 
the said governor-general or by the governor so making and declaring 
the same as by all the other members of the coimcil then present, and 
shall, by force and virtue of this Act, be as effectual and valid to all 
intents and purposes as if all the said other members had advised the 
same or concurred therein ; and the said members in council, and all 
officers civil and military, and all other persons concerned, shall be 
and they are hereby commanded, authorized, and enjoined to be 
obedient thereto, and to be aiding and assisting in their respective 
stations in the carrying the same into execution. 

‘48. And . . . that the governor-general or governor who shall 
declare and command any such order or resolution to be made and 
recorded without the assent or concurrence of any of the other mcmlx^rs 
of council shall alone be held responsible for the same and the con- 
sequences thereof. 

‘49. Provided always . , . that nothing in this Act contained shall 
extend or be construed to extend to give power to the slid Governor- 
General of Fort William in Bengal, or to either of the said governors 
of Fort Saint George and Bombay respectively, to make or carry into 
execution any order or resolution which could not have been lawfully 
made and executed with the concurrence of the councils of the respective 
Governments or presidencies, anything herein contained to the con- 
trary notwithstanding.’ 

The Government of India Act, 1870 {33 & 34 Viet. c. 3, s. 5), enacts 
that ‘ Whenever any measure shall l>e proposed Ix^fore the Governor- 
General of India in Council, whereby the safety, tranquillity, or inten^sts 
of the British possessions in India, or any part thereof, are or may he, 
in the judgement of the said governor-general, essentially affected, 
and he shall be of opinion cither that the measure proposed might be 
adopted and carried into execution, or that it ought to be suspended 
or rejected, and the majority in council then present shall dissent from 
such opinion, the governor- general may, on his own authority and 
responsibility, suspend or reject the measure in part or in whole, or 
adopt and carry it into execution ; but in every such cose two members 
of the dissentient majority may require that the said suspension* 
rejection, or adoption, as weU as the fact of their dissent, shall l>e 
notified to the Secretary of State for India ; and such notificatioii shall 
be accompanied by copies of the minutes (if any) which the members 
of the council shall have recorded on the subject,* 

This enactment practically supersedes, but does not expressly repeal* 
the enactments in the Act of 1793, but does not apply to the Govern- 
ments of Madras and Bombay* It was under the enactment of 1870 
that Lord Lytton acted in March, 1879, when be exempted certain 
imported cotton goods from customs duty. 
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45 , — (i) Whenever the (5k)vemor-General in Council de- Provirion 
clares tht^ it is expedient that the governor-general should 

visit any part of India, unaccompanied by his council, the jeSrf* 
Governor-General in Council may appoint some member 

I Ar 

of the council to be president of the governor-generars Viet. c. 
council during the time of the visit. 

(2) The president of the governor-generars council has, 
during his term of office, the powers of the governor- 
general at ordinary meetings of the governor-general’s 
council (a). 

(a) The object of this section is to make provision for the current 
business of Government during the temporary al)8ence of the governor- 
general. The last occasion on which it was put in force was Lord 
Dufferin’s visit to Burma after the annexation of Upper Burma. In 
such cases the governor-general retains his own powers under s. 47 (i). 

This power is not exercised on the occasion of the viceroy’s ordinary 

annual tour. tU jWw.SK.c te' 

46. If the governor-general, or the president of 
governor-general’s council, is obliged to absent himself from senceof 
any ordinary meeting of the governor-general’s council bygeneJab*^ 
indisposition, or any other cause, and signifies his intended 
absence to the council, the senior ordinarv (u) member for meetings 

. 1 conncil, 

the time being present at the meeting presides thereat, with [24 & 25 
the like powers as the governor-general would have had, 57)3, 7.] 
liresent. 

Provided that if the governor-general, or president, is at 
the time resident at the place where the meeting is assembled, 
and is not prevented by indisposition from signing any act 
of council made at the meeting, the act requires his signature ; 
hut if he declines or refuses to sign it, the like provisions have 
effect as in cases where the governor-general, when present, 
efissents from a majority of the meeting of the council (6). 

(a) The word * etdinary ’ is not in the Act of 1861, hut is prolmbly 

imjgHedj^ 

{6)^g, 44, 

47 *Hi) In any case where a president of the council 
*^‘ay l)e appointed, the Govemor-Geneml in Council may general in 
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88 . $ 4 , 55 * 
24^2$ 
Viet. c. 
67, 8. 6.] 


by order authorize the governor-general alone to exercige, 
in his discretion, all or any of the powers which might be 
exercised by the Governor-General in Council at ordinary 
meetings (a). 

(2) Tlie governor-general during absence from his council 
may, if he thinks it necessary, issue, on his own responsibility, 
any order which might have been issued by the Governor- 
General in Council to any local Government, or to any officers 
or servants of the Croum acting under the authority of any 
local Government, without previously communicating the 
order to the local Government, and any such order is of the 
same force as if made by the Governor-General in Council, 
but a copy of the order must be sent forthwith to tlie Secretary 
of State in Council and to the Imml (ioverrunent, with tlu* 


reasons for making the order. 

(3) The Secretary of State in Council may by order suspend 
until further order all or any of the powders of the governor- 
general under the last foregoing sub-seetion. and those powers 
will accordingly be suspended as from the tinm of the receipt 
by the governor-general of the order of the Secretary of 
State in Council (/>). 

(a) Tliis provision supplement s. 45. 

(b) Tlie provisions of ftuh-w‘ctions {2) and (3) are reproduced from 
ss. 54 and 55 of the Act of 1793 (33 (leo. Ill, c. 52). But those sections 
were enacted in circumstances very different from thos(» of the present 
time, and are practically superseded by the enactment reproduced in 
sub-section (1). 


fVar ami Treaties, 

Bestric- 48 .— ‘(I) The Governor-General in Council may not, 

wweTof without the express command of the Secretary of State ii^ 
Council, in any case (except where hostilities have l)een 
Couneil actually commenced, or preparations for the commencement 
war or of hostilities have been actually made against the British 
Government of India or against any prince or State dependent 
« 43^] thoreon, or against any prince or State whose territories His 
Majesty has engaged by any subsisting treaty to defend or 
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guarantee) either declare war or commence hoatilitiefl or enter 
into any treaty for making war against any prince or State in 
India, or enter into any treaty for guaranteeing the possessions 
of any such prince or State. 

( 2 ) In any such excepted case the Governor-General in 
Council may not declare war or commence hostilities or enter 
into a treaty for making war against any other prince or State 
than such as is actually committing hostilities or making 
preparations as aforesaid, and shall not make a treaty for 
guaranteeing the possessions of any prince or State except on 
the consideration of that prince or State actually engaging 
to assist His Majesty against such hostilities commenced or 
preparations made as afort^aid. 

( }) When the Governor-General in Council commences any 
hostilities or makes any treaty, he must fortlmth communicate 
the same, with the reasons therefor, to the Secretary of State. 

(0) This section first appeartri in Pitt's Act of 17K4 {24 Geo. Ill, 
sesft, 2, c. 25, H. 34), and was preceded by the preamble Whereas 
to pursue schemes of conquest and exbmsion of dominion in India 
are measures nqnignant to the wish, the honour, and policy of this 
nation.' (See above, p. 04.) It was n‘-enacted, \iith the preamble, 
by s. 42 of the Act of 1793, and, os so re-enacted, is still on the statute 
hook. It is of historical inU^rest as an expression of the views with 
which tile expansion of the territorial fiossessions of the Eivst India 
(’ompany was regarded in the eightetmih ot^ntury, but as it relates 
only to hoHtilitknt against and treaties with the * countiy princes or 
States in India,' it is no longer of practical importance. Tlie last 
promion, though expressed in general tenns, obviously wafers to the 
ho«iilitit»#i and treaties referred to in the prt‘cediiig part. 


PART V. 

Local Governments. 

Genera/. 

^49* — {€) Every local Government (a) must obe^" the orders of Illation 
the Governor-General in Council, and keep him constantly Oovern- 
«^nd punctually informed of ita proceedings, and is 
Ilia superintendence and authority in all matters relating to |^»ral 
the administration of .its province. 
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Council. (2) No local Government may m^e or issne any order for 
commencing hoBtilities or Iev3ring war, or negotiate or conclude 
«^G«o. treaty of peace or other treaty with any Indian prince or 
tu, c. 53, State (except in cases of sudden emergency or imminent 

SS* ^^3 _ 

41, 43. danger when it appears dangerous to postpone such hostilities 
iv, treaty), unless in pursuance of express orders from the 

<55, 67.] Governor-General in Council or from the Secretary of State, 
and every such treaty must, if possible, contain a clause 
subjecting the same to the ratification or rejection of the 
Governor-General in Council, 


(3) The authority of a local Government is not superseded 
by the presence in its province of tlie governor-general (b), 

(а) The expression ‘ local Government ' is defined by s, 124 to mean 
a governor in council, lieutenant-governor, or chief commissioner. 
By the Indian General Clauses Act (X of 1897) it is defined to mean 
the person authorized by law to administer executive government 
in the part of British India in which the Act containing the expression 
operates, and to include a chief commissioner. As to the existing local 
Governments, see above, p. 114. 

(б) This section reproduces enactments which applied to the Govern- 
ments of Madras and Bombay, and were passed with the object of 
maintaining proi)er control by the Government of Bengal over tin* 
Governments of the two other presidencies. Of course the circum- 
stances of the present day are widely different. Some of the provisions 
of the enactments reproduced are omitted, as having IxHtn made iin- 
neccssaiy by the existence of telegraphic communications, and hy 
other alterations of circumstances. For instance, it has not Ikh^ti 
considered necessary to reproduce the power of the governor-general 
to suspend a local Government. 


Governments of Madras and Bombay, 

Gov^n-^ 60 , — (I) The provinces (a) of Fort St. George and Bombay 
Madras are, subject to the provisions embodied in this Digest (h), 
^mbay. administered by the Governors in pouncsil of Madras and 
ill Bombay respectively, and are in this Digest referred to as the 
B. 24. provinces of Madras and Bombay respectively. ^ 

IV, (2) The governors of Madras and Bombay are appointed by 
sbf 57!*^ His Majesty by warrant under the Royal Sign Manual (c). 

Viet 0^ (3) The Secretary of State may, if he thinks fit, by order, 

10^ s. 29.] revoke or suspend, for such period as he may direct, the 
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appoinimeut of a council for either or both of thoae provinces, 
and whilst any such order is in force the governor of the pro- 
vince to which the order refers has all the powers of the 
Governor thereof in Council (d). 

(а) It seems desirable to avoid the term ^ presidency,* which dates 
from a time when British India was divided into three presidencies. 
But the Governments of Madias and Bombay oa^upy a position differ- 
ent from and superior to that of the other local Governments. The 
governor is appointed by the Crown, and not by the governor-general ; 
he is assisted by an executive council, and he retains the right of com- 
municating diiwtly with the Secretary of State (above, s. 15). 

(б) c. g. to the control of the governor-general. 

(c) Before the Act of 1858 the appointments were made by the 

Court of with the approval of the Crown. 

(d) Thii fNCpw was given by the Act of 1833, but has never been 
exercised. 


51 . — (i) The ordfliary (a) members of the councils of the Ordinary 
governors of Madras and Bombay are appointed by His of coun- 
Majesty by warrant under the royal sign manual. [35 Geo 

(2) The number of the ordinary members of each of the said ^ 5 ^» 
councils Ts not eiceOTiig'^fcm as the Secretary 3^4 

of State^( 3 Ere^ (6)^ ^ 

(jf ^vwy ordin a ry ■ iiiombef - of - the ^id e e iinuik mu s t be 
a jers o u who at tho iim e-“ o f lib appointment has been for .. 

9 /, S. 

^at least twelve years in the service of the Crown in India (c). 

(4) Provided that if the commauder-in-chief of His 
Majesty’s forces in India {not being likewise governor- 
general) hap|)ens to be resident at Madras or Bombay he is, [33 Geo. 
during his continuance there, a member of the governor s 33.J 
council (d). 

(a) The eommaDders-in-chief of the Madras and Bombay armies 
might be appointed, and, in fact^ were always appointed, extraordinary 
members of the Madras and Bombay Councib. But Uiese offiwjs were 
abolbhed by the Madras and Bombay Arnucs Act, 1893 ( 5 ^ ^ 57 

The term * ordinary ’ b used in thb section by way of db- 
tinetkm fAm additional or legislative members (see s. 60). ^ ^ 

The number was reduced from diree to two in 

(«) The qnalilioatioB under J3 (Jeo. UI, c. 5a, ». 35, is twdve years 
''^■ddenoe in India in the servioe of the East India Company. The 
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qualification for memborsliip of the govomor-generai’s council k some- 
what different {s. 39). 

(d) This proviso, which is taken from the Act of 1793, prnctioally 
inoperative. 

Ordinary 52 .— (i) Xlie coupcils of the governors of Madras and Bom- 

bay hold ordinary meetings, that i*^to say, meetings for 

meetings executive purposes ; and legislative luoetings, that is to say, 
of Madras 

and meetings for the purpose of making laws, 

^undll (2) ordinary members of those councils are entitled to 
be present at all meetings thereof (a). 

(a) This siKJtion does not reproduce any specific, enactment, but 
represents the existing law. 

Prot‘eduro 53 . The foregoing provisions of this Digest with respect to 
in cases of procedure in case of a difference of opinion between the 
of opinion, governor -general and his council, and in case of the governor- 
ill, general being obliged to absent himself from his council by 
^ 47 » 48, indisposition or other cause, apply, with the necessary modi- 
fications, in the case of a difference of opinion between tlic 
of Madras or Bombay and liis council, and in the 
JuriSlfC-if, ease of either of those governors being obliged to absent 
himself from his council (a). 

(<*) ***• 44 46. JSectiou 44 reproduces 33 Geo, 111 , e. 52, 

J ss. 47-49, as modified by 33 & 34 Viet, c. 3, a. 5, llie last enactment 

*vA tjr applies only to the governor-gcncrars council, bat, as will be seen from 
2 ^* the note to s. 44, does not sulwtantially modify the Act of Geo. 111 . 

Business 54 . — ( I ) All orders and.other proceedings of the Governor of 
of Gover- Jtadras in Council and of the Governor of Bombay in Council 
Council, must be expressed to be made by the Governor in Council, and 

I’ll, niust be signed by a secretary to the Government of the pro- 

53^Geo. vince, or otherwise as the Governor in Council may direct (a). 

155, (2) Hie governors of Madras and Bqmbay respectively may 

24 & 25 make rules and orders for the conduct of business in their 
Viet. c. 

67,8.28.] r^jpective councils, otlier than the baseless at legislative 
meetings, and every order made or act done in accordance 
with such rules and orders i| deemed to be the order or the 
act of the Governor in Council. 

(u) See note on s. 43. 
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LieuUmnt-^hvernwskiys and other Provinces. 

56 ,— (I) The provitU 5 e»J,knowu a» Bengal (o), the United LUsuten- 

Provinces (rf Agra and Oudli (b), the Punjab (c), Burma (c) 

and Eastern Bengal and Assam la) are admmistered by I5 & 

Will IV 

lieutenant-governors, * c. 52,8,2. 

(2) Every lieutenant-governor of ‘a province in India isvict.c9S, 
appointed by the governor-general, subject to the approval*- 

of His Majesty (d). Vict. 0. 

77 f **• 4 * 

(j) A lieuteiiaiit-^venior must have been, at the time of 21 &2i 
his appointment, at least ten years in the service of the Crown 
in India (e). 

(4) The Oovernor-General in Council may, with the ap- 
proval of the Secretary of State in Council, declare and limit 
the extent of the authority of any lieutenant-governor (/). 

(а) By s. 16 of the Governmeni of India Act, 1853, the Court of 
Directors were authorire^d to declare that the Governor-General of 
India should not be Governor of the Presidency of Fort William in 
Bengal, but that a separate go\'ernor should be appointed for that 
presidency, and in that case a governor wiis to be apjwinted in like 
manner as the governors of Madras and Bombay, and the governor- 
general’s |)owcr of appointing a deputy-governor of Bengal was to 
cease. But unless and until a separate goveraor of the presidency 
was so constituted, the Governor-General in Council might ap|)oiut 
any servant of the Company who had been ten years in its service in 
India to be Ucutenant-goveraor of such part of the territories under 
the Presidency of Fo^t William in Bengal as, for the time being, might 
not be under the Lieutenant-Governor of the .North-Western Provinces. 

The project of eoiistituting a new' governorship wtis abandoned, and 
under the alternative power a licuScnant-govemor of the Lower Pro- 
vinees of Bengal (now commonly known as Bengal) was appointed in 

La October, 1905, a new province was formed by detaching 
the eastern part of Bengal from the rest of the province and uniting it 
with Assam under a lieutenant-governor. See Act VII of 1905. 

(б) The Ueutenant>gove^orship of the North-Western 

was of earlier date than the Ueutenant-governorsiup of Bengal, and 
was eonstituted under an Act of 1835 (5 & 6 W^ill. IV, c. 52). The 
Act of i8yi3 had dire^ad the division of the Presidency of Bengal into 
two distinct presideiloies, one to be styled the Presidency of Fort 
William, the other the Presidency of Agra. The Act of 1835 authorised 
the Court of Directors to suspend tlese provisions, and directed that 
during the period of suspension the Governor-Giiioral in Council might 
appoint any servant 0! the Company who had been ten years in its 
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Bervioe in India * to the office of laoutenant-Govemor of the Korth- 
Western Provinces now under the Presidency of Port IVilliam in 
Bengal/ a desi^Uon then appropriate, but since made mapproprialo 
by the annexation of the Punjab. Power was also given to d^aro 
and limit the extent of the territories so placed un^ a lieutenant, 
governor, and ^ the authority to be exercised by him. The arrange* 
meats thus temporarily made by the Aot of ^35 were continued by the 
Act of 1853 (16 & 17 Viet. c. 95, s. 15). A lieutenant-governor of the 
North-Western Provinces was first appointed by notification, datecl 
February 29, 1836 (Calcutta Caaette for March 2, 1836, second supple- 
ment). This notification merely gave the lieutenant-governor liu' 
powers of the Governor of iigm, and those powers, as defined hy 
3 & 4 Will IV, c. 85, did not include any of the powers of the Governor- 
General in Council under the Bengal Regulations. The power given 
by the Act of 1835 to define the authority of the lieutenant-governor ib 
probably superseded by the powers under 17 & 18 Viet. c. 77, s. 4. 

The Lieutenant-Governor of the North-Western Provinces used lo 
be also Chief Commissioner of Oudh. In 1901, when the North- Wcbl 
Frontier Province was constituted, the old North-WesU™ Provincch 
were united with Oudh under a lieutenant-governor, and the two 
provinces were designated the United Provinces of Agra and Oudh. 
The union w'as confirmed by Act Vll of 1902. 

(c) Section 17 of the Act of 1853 (16 & 17 Viet. c. 95) enacts that 
' It shall be lawful for the Court of Durcctors of the said Com|>any, 
under such direction and control, if and when they think fit, to con- 
stitute one new presidency within the territories subject for the time 
being to the government of the said Company, and to declare and 
appoint what part of such territories shall be subject to the govern- 
ment of such new presidency ; and unless and until such now presidency 
be constituted as aforesaid, it shall be lawful lor the said Court of 
Directors, under such direction and control as aforesaid, if and when 
they think fit, to authorize (in addition to such appointments as arc 
hereinbefore authorized to be continued and made for the territories 
now and heretofore under the said Presidency of Fort William) tlic 
appointment by the said Governor-General in Council of a lieutenant- 
go vemor for any part of the territories for the time being subject lo 
the government of the said Company, and to declare for what part 
of the said territories such lieutenant-governor shall bo appointed, and 
the extent of his authority, and from time to time to revoke or alter 
any such declaration.’ 

The power of constituting a new presidency was not exercised, but 
that ii appointing a new lieutenant-governor was exercised in 1859 
hy the appointment of Sir John Lawrence as lieutenanVGovemor 
of the Punjab. The rule of construction applied to recent Acts of 
'^Parliament by s. 32 of the Interpretation Act, 1889 (52 A 53 Viet* 
o. 63), does not apply to the Act of 1853, and, apart from this, the 
power of appointing firesh licutenani-govemors under the Act of 1853 
was probably exhausted by the constitution of a lieutenant-governor- 
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jbip of llio Puajob. Further powers of constituting lieutenant- 
govemorsbipft.^re giren by s. 46 of the Indian Councils Act, 1861 
(24 4 ZS Viet 0, 67), but apparently are exercisable only when a new 
legislative council is established. See the note on s. 74 below. It 
was under these further powers that in 1897 Burma, an^ 1905 Eastern 
Bengal and Assam, were constituted lieutenant-governorships. 

(d) See 21 & ^2 Viet. 0. 106, s. 29. 

(«) This provision applies in terms only to the lieutenant-governors 
of Bengal and the North-Western Provinces (now united with Oudh), 
but its operation has been perhaps extended by the final words of 
21 & 22 Viet. c. 106, s. 29. 

(/) This sub-section reproduces s. 4 of the Act of 1854 (17 & 18 Viet, 
c. 77), which, however, applies in terms only to the two older lieutenant- 
governorships, the language being : ‘ It shall be lawful for the said 
(Jovemor-Gcneral of India in Council, with the like sanction and 
approbation [i. e. of the Court of Directors and the Board of Control], 
from time to time to declare and limit the extent of the authority 
of the Governor in Council, fiovemor, or Lieutenant-Governor of 
R(*ngal, or of Agra, or the North-Western Provinees, who is now, or 
may l>e hereafter, apjK)inted.* But a power to alter the limits of pro- 
vinces is given by other enact ments. See s. 57 Wow. 


56 . The Go vernor-( General in Council may, with the ap- 
proval of the Secretary of State, and by notification in the 
Gazette of India, take any part of British India under the 
immediate authority and management of the Governor- 
General in Council, and thereupon give all necessary orders and 
directions respecting the administration of that part, or other- 
wise provide for the administration thereof. 

There is reason to believe that the enactment reproduced by this 
section was passed in consequence of a minute of Sir Barnes Peacock, 
forming an enclosure to a dispatch from the Government of India, 
dated July 16, 1852, and that it w^as mainly designed to give the 
Governor-General in Council the power which, according to Sir Barnes 
Peacock, he had not, of taking under bis immediate executive control 
territory which formed part of some one of the presidencies. Ibo 
section has been thus applied in various cases. Tims Arakan, which 
was originally annex^ to Lower Bengal, was under this section taken 
into the hands of the Governor-General in Council and annexed to 
Briti^ Burma (foreign Department Notification, No. 30 (Poliilcal), 
^ted January 16. 1862), The province of Assam (now united 

» IV _ * 14 . s 


Eastern Bengal) was constituted by removing it under this 
from the lieutenant-governorship of Bengal, taking it under the 
Govemor-Gmieral in Council, and constituting it a chief commissioner- ' 
«bip, the regulation district of Sylhet being subsequently added to it 
the same manum* (Home Department Proclamation, No. 379, 
tuasT 


Power to 
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territory 
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nor- 

General in 
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1 17 & iS 
Viot. c. 

77, »• 3 -] 
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February 6, 1874 ; and Notification No. 3H0, of same date ; ako 
Notification No. 2344 of September 12, 1874). 

On the other hand, when the chief oommissionerehips of Oudh, the 
Centnd Provinces, and British (now Lower) Burma were constituted 
out of terntories vested in the Govemor-(jkneFal in Council, the pro- 
cedure was merely the issue of a resolution reciting the reasons for 
establishing the chief oommissionership, defining the territories mcluded 
in it, and specifying the staff appointed, no reference being made to 
any statute (Foreign Department letter to Chief Commissioner of 
Oudh, No. 12. dated February 4, 1856, and Foreign Department 
Resolution, No. 9, dated November 2, 1861, and No. 212, dated January 
31, 1862). In the same way repeated changes have been made by 
executive orders in the government of the Andaman Islands. 

The view taken by the Government of India is that the section does 
not apply to territories already included in a chief oommissionership, 
this description of territory l)eing, according to the practice of the 
Indian Legislature, always treated as slr(*ady under the immediate 
authority and management of the (lOvemor-General in Council, and 
therefore not capable of l>etng placed under his authority and manage- 
ment by proclamation. A chief commisHioner mendy administers 
territory on behalf of the Ci’ovcmor-General inCVumeil, and theOovemor- 
(ireneral in Council does not divest himself of any of his powers in 
making over the local administration to a chief commissioner. 

Although, however, the territory comprised in a chief commissioner- 
ship may be technically under the immediate authority and manage* 
ment of the Governor-General in Council, yet the chief commissioner 
would ordinarily be the local Government within the meaning of 
Act X of 1897, s. 3 (29), and he is definod as a local Government by 
this Digest. 

The result appears to be— 

(1) The section must be used when it is desired to transfer the 
administration of territory from a governor in council or a lieu- 
tenant-governor to a chief commissioner ; 

(2) The section need not be used, and is not ordinarily used, when 
the administration of territory already under the administration 
of the Govemor-CJeneral in Council is transferrcKl from one local 
agency to another. 

The transfer of territory under this section does not change the law 
in force in the territory (see below, s, 58). (Jonsequently supplemental 
legislation will usually be necessary. 


67. The Governor-General in Council may, by notification 
in the Gazette of India, declare, appoint, or alter the boun- 
daries of any of the provinces into which British India if< 
for the time being divided, and distribute the territories of 
British India among the several provinces thereof in sucH 
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iimnner as may aeom expedient, Rubject to theee qualibcationH, 28 A 29 

(1) An entire district niay not be transferred from one 
province to another without the previous sanction of the 

. Crown, signified by the »Secretary of State in Council ; 
and 

(2) Any notification under this section may be disallowed 
by the Secretary of State in Council (o). 

{a) This section is intended to reproduce the effect of the following 
enactments 

3 & 4 Will. IV, c. 85, s. 38. 

* It shall be lawful for the said Court of Directors, under the control 
by this Act provided, and they arc hereby required, to declare and 
appoint what jmrt or parts of any of the territories under the goveni- 
nient of the said Company shall from time to time be subject to the 
government of ea(di of the several presidencies now subsisting or to bt* 
established aforesaid, and from time to time, as occasion may require, 
to revoke and alter, in the whole or in part, such appointment, and 
such new distribution of the same, as shall be deemed expedient.’ 

28 & 29 ViCT. c. 17, ss. 4, 5. 

‘ It shall be lawful for the Governor-General of India in Council 
from time to time to declare and appoint, by proclamation, what part 
or parts of the Indian territories for the time being under the dominion 
of Her Majesty shall be or continue subject to each of the presidencies 
and lieutenant-governorships for the time l)eing subsisting in such 
territories, and to make such distribution and arrangement, or new 
distribution and arrangement, of such territories into or among such 
presidencies and lieutenant-governorships as to the said Governor- 
General in Council may seem expedient. 

* Provided always, that it shall be lawful for the Sei^retary of State 
in Council to signify to the stiid Governor-General in Council his dis- 
allowance of any such proclamation. And provided further, that no 
«uoh proclamation for the purpose of transferring an entire rillali or 
<li8trict from one presidency to another, or from one lieutenant -governor- 
ship to another, shall have any force or validity until the sanction of 
Her Majesty tn the same shall have l»een previously signified by the 
Secretary of State in Council to the governor-general.' 

The power given by the Indian Councils Act, 1861 (24 & 25 Viet. 

67, 8. 47J, would appear from the context to be intended to be exer- 
cised for legislative purposes only, and is therefore reproduced below, 

74 * That given by the Act of 1865 (28 k 29 Viet. 0. 17, s. 4) is wider. 

The Government of India were advis^ in 1878 that Act of 1865 
cnal^es the Ck>vemor-G0n<HEal in Council to tanussfer territory trom 
ft chief commissionershi^ to a preeidenoy or lieutenant-governorship, 

0 1 
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bat doeB not allow the convene. Pariiainent, it was thou(^t, having 
enacted 17 ft 18 Tict. c. 77, s. 3, most be taken to have been awate of 
theexistenoe of terriUHries calied chief (nmuniasionenhips, and to have 
deliberatdy omitted any mention of these in tin Act of 1865. 

On April 24, 1883, a proclamatirm was issued under 28 ft 29 Viet, 
c. 17. B. 4, placing the villages of Shaikh-Othman and Imad, near 
Aden, under the Government of Bombay. The section has since this 
been applied to Perim. 

58. An alteration in pursuance of the foregoing provisions 
of the mode of administration of any part of British India, 
or of the boundaries of any part of British India, does not 
affect the law for the time being in force in that part. 

The power to take territory under the immediate authority of the 
Governor-General in Council (reproduced by s. 56 above) is qualified 
by the proviso that no law or regulation in force at any such time as 
regards any such portions of territory shall be altered or repealed 
except by law or regulation made by the Governor-General of India 
in Council (17 & 18 \lct. c. 77, s. 3). 

The power to fix the limits of a province given by 24 & 25 Viet, 
c. 67, 8. 47, and reproduced by s. 57 above, is qualified by a similar 
proviso, ‘ that any law or regulation made by the Governor or Lieu- 
tenant-Governor in Council of any presidency, division, province, or 
territory shall continue in force in any part thereof which may lx* 
severed therefrom by any such proclamation, until superseded by law 
or regulation of the Governor-General in Council, or of the Governor 
or Lieutenant-Governor in Council of the presidency, division, proviiuns 
or territory to which such parts have become annexed.’ 

The power exercisable under 28 & 29 Viet. c. 17, s. 4, is not qualified 
by a similar proviso. 

58s The Governor-General in Council, the Governor of 
Madras in Council, and the Governor of Bombay in Coumdl 
may, with the approval of the Secretary of State in (Council, 
extend the limits of the towns of Calcutta, Madras, and 
Bombay respectively ; and any Act of Parliament, charter, 
law, or usage having effect only within the limits of those 
towns respectively will have effect within the limits as so 
extended. 

This power, which was given by taa Act of 2815, appears tb be still 
in force, and not to superseded by the later enactments reprodu(H*d 
above. 
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PART VI. 

Indian Legislation. 


Ijeginlation hy Governor-Oefieral in Vou.miL 

60 .-“(i) purposes of legislation, the governor- 

general nominates persons resident in India to be additional 
members of his council (a), 

(2) The number of the additional membeis of the goveraor- 
general’s council is such as to the governor-general from 
time to time seems expedient, but must be not less tiian ten 
and not greater than sixteen (6). 

(3) At least one-half of the additional members of the 
governor-generars council must be persons not in the civil 
or military service of the C’rown in India, and if any such 
additional member accepts office under the Crown in India 
his seat as an additional member thereupon becomes vacant. 


Addi- 
tional 
members 
of council 
for legis- 
lative 
purposes. 
[24 25 
Viet. c. 67, 
SB. 9, 10, 
11. 

33*34 

Viet. 0. 3, 
s. 3. 
55*56 
Viet. c. 

14, 8. i.J 


(4) The term of office of an additional member of the 
governor-generars council is two years. 

(5) When and so long as the governor-general and his 
council are in a province administered by a lieutenant- 
governor or chief commissioner, that lieutenant-governor or 
thief commissioner is an additional member of the council, 
in excess, if nec^essary. of the maximum number herein- 
before specified of additional members 

(b) The additional members of the go\ ernor-generars 
council are entitled to be present at llie legislative meetings 
of the council, and at no others. 

(7) The Ouvernor-tieiieral in Council may, with the ap- 
proval of the Secretary of State in Council, make regulations 
m to the conditions under which nominations may be made 
hi accordance with this section, and prescribe the manner in 
which such regulations are to be carried into effect (c). 


(a) The Legislative Council of the Government of India is an ex- 
Pension of the Govemor-Oenerars executive coundi. Its cumbrous 



GOVERNMENT OF INDIA 


Times and 
plaoes of 
legislative 
meetings. 
[34*25 
Yict. c. 

67, 8. 17.] 


Constitu- 
tion of 
legislative 
meetings 
of conneit. 
[24 & 25 
Viet. c. 67, 
8. 15.] 


198 


[CH. 


Statutory description is ^ the Goremor-General in Council at meetiugH 
for the purpose of making laws and regulations.* It was constituted 
by the Indian Councils. Act, 1861, in supersession of the Illative 
b^y established under the Act of 1853, and its constitution was 
modified by the Indian Councils Act, 1802 (55 k 56 Viet. c. 14). 
The qualification of residence in India was added by the Act of 
1802. < 

(6) The number under the Act of 1861 a as not less than six nor 
more than twelve. It was inercasc'd by the Act of 1892. 

(c) As to the effect of these regulations, see alH)ve, pp, 115, 1 1(). 


Bl.—li) The legislative meetings of the governor-geneiMl > 
eouneil are held at such times and places as the (fovernoi- 
(ireueral in Council appoints (a). 

(2) Any such meeting may be adjourned by the govermu- 
general, or by the person presiding at the meeting if so 
autliorized by the governor-general (&). 

(a) In pra<’tice the meetings are held at Calcutta and Simla. Their 
are no legislative sessions, hut meetings are held whenever it ih con- 
Hidered eoiivcnient. A Bill remains in life until it is [mssed or witli- 
drawn, or is treated under the rules (d business as droppi'd. All th( 
Acts pas8<'d in any one calendar year are numbc*r(*d in cons(*euti\» 
order (Act I of 1897 and so on). 

{b) It would Ik? more convenient to make the power of adjournment 
exercisable hy the |K*rson prt'siding, without further authority. 

Oi vCcc 

62 . — (i) At every legislative meeting of the(j,i;overnoj' 
generaTs council the governor-general, or the })resi(rent]^of 
tlie governor-generars eouneil (ri). or some other ordinarv 
member of the governor-generars eouneil, and at least six 
other members, ordinary or additional, of that eouneil, must 
be present, 

(2) At every sueh meeting the governor-general, or in hi^ 
absence the president of the governor-general’s council, or 
if there is no president, or if the president is absent, the 
aoi titt i ofiiinniTjr mi u n b M of t l w . f^nvfirnnr >gflm^ra-l’s council- 
priiiiftt at the meeting presides. 

(3) The person presiding at a legislative meeting of the 
governor-generars council has a second or easting vot^. 

(a) See ». 45. 
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00,— (i) Hie Governor-General in Council has power at Le^is- 
le^lative meetings to make laws (a)— of 

(а) for all persons, for all courts, and for all places and 

things within British India (6) ; and CoubcU. 

(б) for all British subjects of His Majesty and servants of the Will IV, 

^ T t* • 1 • 1 # r 1. , C. 8$, 

Government of India within other parts of India (c) ; and 46, 5i» 73. 

(c) for all persons being native Indian subjects of Hisylctcf 

Majesty or native Indian officers, soldiers, or followers 

in His Majesty’s Indian forces, when respectively in Viet. c. 

1 7, »8. 1 , 2. 

any part of the world, whether within or without His 32 & 33 
Majesty’s dominions (d) ; and 

(d) for all persons employed or serving in or belonging to 


His Majesty’s Indian Marine Service (e) ; and 3 * »• 2- 

47 ® 4 ^ 

(c) for repealing or altering any law^s or regulations for Viet. c. 
the time being in force in any part of British India [or 
over any persons for whom the Governor-General in 
Council has power to make laws] (/). 3 ] 


(2) Provided that the Governor-General in Council has 3 ^4 

, . , w . . V Will. IV, 

nut power to make any law repealing or afrecting (^)— c. 85. 

(а) any provisions of the Government of India Act, 1833, Vict. 0.^95, 

except sec^tions eiglity-one, eighty-two, vLt. ef 77. 

eighty-four, eighty-five, and eighty-six of that Act, or 21 & 22 

v let. c. 

any provinions of (lie (Jovernment of India Act, 1853, 106. 
or tin* Governinent of India Act. 1854, or the Govern- v^ctc\46. 
luent of India Act. 1858, or the Government of India 
Act, 1859, or the India?i Councils Act, 1861 (A) ; or 

(б) any Act of Parliament passed after the year one 
thousand eight hundred and sixty, and extending to 
British India (i) ; or 

(c) any Act enabling the Secretary of State in Council to 
raise money in the United Kingdom for-the gov«*ni»ent 
of India; or 

(d) the Army Act (f), or any Act amending the same ; 

and has not power to make any law affecting the authority 
of Parliament (k), or any part of the unwritten laws or con- 
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stitation of the United Kingdom of Great Britain and Ireland, 
whereon may depend in any degree the allegiance of any 
person to the Crown of the United Kingdom (i), or tlio 
sovereignty or dominion of the Crown over any part of BritiKh 
India (m). 

(3) The Governor-General in tk)unci! has not power, witli- 
out the previous approval of the Secretary of State in Couiudl, 
to make any law empowering any court, other than a high 
court within the meaning of this Digest (n). to sentence to 
the punishment of death any of His Majesty’s natural-born 
subjects born in Europe, or the children of such subjectts, or 
abolishing any high court within the meaning of this Digest (0). 

(4) Any law made in accordance with this section controhs 
and supersedes any otlier law or regulation repugnant thereto 
which may have been previously made by any authority 
in India (p). 

(5) A law made in accordance with this secrtion for His 
Majesty’s Indian Marine Service does not apply to any 
offence unless the vessel to which the offender belongs is at 
the time of the commission of the offence within the limits 
of Indian waters, that is to say, tlie high seas bctwetui tin* 
Cape of Good Hope on the West and the Straits of Magellan 
on the East {</), and any territorial waters between those 
limits. 

(6) The punishments imposed by any such law as last 
aforesaid for offences must be similar in character to, and not 
in excess of, the punishments which may at the time of 
making the law be imposed for similar offences under tin* 
Acts relating to His Majesty’s Navy, except that in the case 
of persons other than Europeans or Americans imprisonment 
for any term not exceeding fourteen years or transportation 
for life or any less term may be substituted for penal servitude. 

(a) The legislative powers of the Govemor-Qeneral in Council are 
derived from a series of enactmmito. 

Under s, 73 of the Government of India Act, 1833 (3 A 4 Will. IV, 
c. 8s), ‘it is lawful for the said Governor-General in CounoU from 
time to time to make articles of war for the government of the native 



ai] DIGEST OF STATUTORY ENACTMENTS 201 

offioerii and aoldietB in tlie ^ervloe of the Company, and for 

the* adminishtatiosi of jiiatioe by courta-martial to be holden on such 
oMoers and soldieni, imd auch arttciea of war from time to time to 
repeal or vary and amend ; luad auoh articleB of war ahall be made tmd 
taken notice of in the aame manner m all other the laws and regolatimis 
to be made by the said Governor-General in Council under this Act, 
and shall prevail and be in forc^, and shall be of exclusive authority 
over all the native officers and soldiers in the said miiitaiy service, to 
whatever presidency such officers and soldiers may belong, or where- 
soever they may be serving : Provided nevertheless, that until such 
articles of war shall be miidc by the said Govenior-General in Council, 
any articles of war for or relating to the government of the Company’s 
native forces, which at the time of this Act coming into operation shall 
be in force and use in any j>art or parts of the said territories, shall 
remain in force/ 

By s. 22 of the Indian Councils Act, 1861 {24 & 25 Yict. c. 67), the 
Governor-General in CV>uncil was empowered at meetings for the 
purj>ose of making laws and n^gitlalions as aforesaid, and subject to 
the provisions therein <*oiitained, ‘ to make laws and regulations for 
repealing, amending, or altering any laws or regulations whatever 
now in force or hereafter to be in force in the Indian territories now 
under the dominion of Her Majesty, and to make laws and regulations 
for all |)ersona, whether British or native, foreigners or others, and for 
all courts of justice whatever, and for all places and things whatever 
within the said territories, and for aU servants of the Government of 
India within the dominions of princes and States in alliance witli Her 
Majesty ; and the laws and regulations so to be made by the Governor- 
General in Council shall control and supersede all laws and regulations 
in anywise repugnant thereto which shall have been made prior thereto 
by the governors of the presidencies of Fort Saint George and Bombay 
respectively in Council, or the Governor or Lieutenant-Governor in 
Council of any presidency or other territory for which a council may 
be appointed, with powxT to make laws and regulations, under and by 
virtue of this Act : Provided always, that the said Governor-General 
in Council shall not have the power of making any laws or regulations 
which shall repeal or in any way aifect any of the provisions of this Act : 

‘ Or any of tlie provisions of the Government of India Act, iil33f 
and of the Government of India Act, 1853, and of the Govern- 
ment of India Act, 1854, w^hich after the passing of this Act shall 
remain in force : 

‘ Or any provisions of the Government of India Act, 1858, or of the 
Government of India Act, 1859 : 

‘ Or of ^y Act enabling the Secretary of State in Council to raise 
money in the United Kingdom for the Govenunent of India : 

‘ Or of the Acte for punishing muUny and desertion in Her Majesty’s 
Army or in Her Majesty’s Indian forces respectively ; but subject 
to the provision contaiiied in the Government of India Act, 1833. 

73> respecting the Indian articles of war : 
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"Or any provisions of any Act passed in Uiis present session of 
Parliament, or hereafter to be passed, or anywise affecting H«r 
Majesty's Indian territories, or the inhabitants thereof : 

" Or which may affect the authority of Parliament^ or the constitu- 
tion and lights of the East India Company, or any part of the un< 
written laws or constitution of the United l^gdom of Great Britain 
and Ireland, whereon may depend in any degree the allegiance 
of any personate the Crown of the United Kingdom, or the 
sovereignty or dominion of the Crown over any part of the said 
territories.* 

By 8. I of the Government of India Act, 1865 (28 k 29 Viet. c. 15), 
the Governor-General of India w'as empowered, at meetings for the 
purpose of making la\rs and regulations, to make laws and rcgulatioiib 
for all British subjects of Her Majesty within the dominions of princes 
and States in India in alliance with Her MajcHty, w hether in the service* 
of the Government of India or otberw'ise. 

By s. I of the Indian Councils Act, 1869 (32 & 33 Viet. c. 98), the 
Governor- General of India in Council w'as em|K)W'ered, at meetings for 
the purpose of making laws and regulations, to make laws and regula- 
tions for all persons being native Indian subjects of Her Majesty with- 
out and beyond as well as within the Indian territories under the 
dominions of Her Majesty. And under s. 3 of the same Act a law or 
regulation so made is not to be invalid by reason only of its repealing 
or affecting ss. 81, 82, 83, 84. 85, or 86 of the Government of India 
Act, 1833. 

The Indian Marine Service Act, 1884 (47 & 48 Viet. 38). gives 
power to make law^s for the Indian Marine Sc^rvioe. 

Section 45 of the Government of India Act, 1833 (3 & 4 Will, IV, 
c. 85), enacts that all laww and regulations made under that Act, so 
long as they remain unrepealed, shall be of the same force and effec t 
within and throughout the Indian territories as any Act of Parliament 
would or ought to be within the same territories, and shall be taken 
notice of by all courts of justice w hatsoever within the same territories 
in the same manner us any public Act of Parliament would or ought to 
be taken notice of, and it shall not be necessary to register or publish 
in anyoourt of justice any laws or regulations ma^ by the said Governor 
General in Coimcil. This enactment has not been repealed, but the 
first part of it applies in terms only to laws made under the {lowern 
given by the Act of 1833, and is not reproduced in the Act of 1861* 
or esqpressly made applicable to laws made under the powers given by 
that Act. Its repetition or application was probably considered un- 
necessary in 1861. The exemption from the obligation to regisUT. 
which is in general terms, was enacted with refermice to tha queationn 
which had arisen as to the necessity for registering enactments made 
under various statutory powers conferred before 1833. (See above* 
P. 59 .) 

The powers of legislation reproduced in this Digest are not exhaustive. 
Under various Acts of Parliament the Indian Le^slature, like other 
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Britisli bgwlatureg wiUi limitod powem, has power to make laws on 
parUcolar snbjocta with more extenslTe operation than laws made 
under ita oidinlury powers. Bee e. g. the Extradition Act, 1870 (33 & 34 
Viet. c. 52, s. i«)» the Save Trade Act, 1876 (39 A 40 Viet. c. 46, «. 2). 
the Fugitive Offenders Act, 1881 (44 A 45 Viet, c, 69, s. 32), the Colonial 
Courts of Admiralty Act, 1890 (53 A 54 Viet. c. 27), the Colonial Pro- 
bates Act, 1892 (55 ^ 5 ^ Viet. c. 6, s. i), and the Merchant Shipping 
Act, 1894 (57 & Viet. c. 60, »8. 264, 368, 735, 736). 

The leading case on the general flowers of the Indian Legislature 
is The Queen v. Burah (1878), L. R. 3 App. Cas. 889. The Indian 
Legislature had passed an Act (XXll of 1869) purporting -.—First, 
to remove the Garo Hills from the jurisdiction of the ordinary civil 
and criminal courts, and from the laa- applicable to those courts, and, 
secondly, to vest the administration of ci\il and criminal justice in 
those territories in officers appointed by the Lieutenant-Governor of 
Bengal. The Act was to come into operation on a date to be fixed by 
the lieutenant-governor. By the ninth section the lieutenant-governor 
was empowered, by notification in the Calcutta Gazette, to extend all 
or any of the provisions of the Act to certain neighbouring mountainous 
districts. The validity of the Act, and particularly of the ninth section, 
was questioned, but was maintained by the Judicial Committee of the 
Privy Council, who heid(i) that the Act w^as not inconsistent with the 
Indian High Courts Act, 1861 (24 A 25 Viet. c. 104), or with the Charter 
of the Calcutta High Court ; (2) that it was in its general scope within 
the legislative pow-ers of the Governor-General in Council ; (3) that 
the ninth section w-as conditional legislation and not a delegation of 
legislative pow'er, and (4) that w-here plenary powers of legislation exist 
as to particular subjects, whether in an imperial or in a provincial 
legislatures, they may Ix^ well exercised, either absolutely or condition- 
ally ; in the latter case leaving to some ext<*mal authority the lime and 
maimer of carrying its legislation into effect, end the area over which 
it IK to extend. 

Ixnd Selbonic, in delivering Uie judgement of the Judicial Com- 
mit tet‘, expressed himself as folio w-s ; — 

' The Indian Legislature has j>ow-er» expn‘Sgly limited by the Act 
of the Imperial Parliament which created it, mid it can, of coiurse, do 
nothing beyond the limits which circumscribe these powers. But, 
when acting within these limits, it is not in any sense an agent or 
delegate of the Imperial Parliament, but has, and was intended to 
have, plenaiy powers of legislation, as large, and of tbe same natime, 

those of Parliament itself. The established courts of justice, w^hen 
,a question arises whether the prescribed limits have been exceeded, 
must of nesessity determine that question ; and the only way in which 
they can properly do so is by looking to the terms of the instrument, 
by which affirmatively the legislative powers were created, and by 
which negatively they are restricted. If what has been done is legis- 
lation within the gmieral scope of the affirmative words which pve the 
power, and if it vichstes no express condition or restrictloo by which 
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power is limited (in whioh oatogory would of course be included 
my Act of the Imperial Parliament at variance with it), it is not for 
any court of justice to inquire further, or to enlarge constructively 
those conditions and restrictions/ 

The same principles have been since laid down with respect U) 
colonial legislatures in the case of Poweil v. ApoUo CandU Company 
(18S5), 10 App. Cas. 282. See also Harris v, Davies (1885), 10 App. 
Cas. 279, and Musffrove v. Chun Teeong Toy^ [1891] L. R. A. C. 274 
(the Chinese immigration case). 

In Sprigg v. Siggan^ [1897] A. C. 238, it was held on appeal from 
the Cape that a power for the governor to add to the existing laws 
already proclaimed and in force in Poudolaud such laws as he should 
from time to time by proclamation declare to be in force in thonv 
territories, did not authorize the issue of a proclamation for the arn*8t 
and imprisonment of a particular cliief. 

(6) The expression used in the Indian Councils Act, 1861, is * the 
Indian territories now under the dominion of Her Majesty/ But s. s 
of the Indian Councils Act, i8t)2 (55 & 56 Viet. c. 14), explains that 
this is to be read as if the words * or hereafter ^ were inserted after 
* now/ Consequently it is represented by British India, which meaiih 
the territories for the time being constituting British India (see s. 124 
and the notes thereon). 

(e) The Act of 1861 gave power to make laws ‘for all servants of 
the Government of India wi^in the dominions of princes and Stat<*s 
in alliance with Her Majesty/ The Act of 1865 gave power to mukr 
laws * for aU British subjects of Her Majesty within the dominions of 
princes or States in India in alliance with Her Majesty, whether in tlu* 
service of the Government of India or not/ Consequently it may In- 
argued that the power to make law's for servants of the Government 
of India, as distinguished from British Bubjwts generally, extencl^ 
lieyond the Native States of India. But, having regard to the sense 
in w'hich the phrase ‘ princes and States in alliamfc with Her Majesty 
is commonly used in Acts relating to India, it seems safer to adopt the 
narrower construction and to treat the expressions in the Act of i 80 i 
and in the Act of 1 865 as Hynon3rmou8 \ 

The expression ‘ Government of India ' is defined by the Indian 
General Clauses Act (X of 1897), in terms which would exclude the 
local Governments. But thi# definition does not apply to the con* 
struction of an English Act of Parliament, and the expression * servant^^ 
of the Gov€imment of India’ in the Act of 1861 would doubtless Iw 
held to include all servants of the Crown employed by or under the 
Government of India, whether directly employ<^ by the Government of 
India in its narrower sense, or by or under a local Gove^Annent, and 

I 

* On general principles, there would seem to be no objection to legislat u)« 
conferring jtirisdiotioa in respect of an offence committed by a servant' of 
the Grown in any foreign country, where the office consists of a breach 0/ 
his duty to the Crown* 
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whatb^ BfitMi aul^tss or not Bee the definition) of ' Government ' 
in Act X of 1897, 8. 3 ( 2 *). 

lib has bemi argoed that the expression ' British subjects of Her 
Majesty ’ was used in the Act of 1865 in its older and narrower sense, 
as not including persons of Asiatic descent. If so, there would be no 
power under this enactment to legislate for natives of Ceylon in the 
Nisam's territories. In practice, however, the questions referred to 
in this note do not cause difficulty because a widbr power to legislate 
for persons and things outside British India con be exercised under 
the Foreign Jurisdiction Act. See below, ch. v. 

(d) The Indian Articles of War are contained in Act V of 1869, as 
amended by Act XII of 1894. The words ‘ or followers ’ do not occur 
in the Act of 1833, but their insertion seems to be justified by the Army 
Act, which, after a saving for Indian military law respecting officers 
or soldiers or followers in Her Majesty’s Indian forces, being natives 
of India, enacts (s. 180 (2) (6) ) that, ‘ For the puri)oses of this Act, 
the expression “ Indian military law ” means the Articles of War or 
other matters made, enacted, or in force, or which may hereafter be 
made, enacted, or in force, under the authority of the Government of 
India ; and such articles or other matters shall extend to such native 
'officers, soldiers, and followers, w herever serving.’ 

^e) The East India Company used to keep a small naval force, 
known first as the Ikimbay 3 iarine, and afU^rwards os the Indian Navy. 
Tliis force was abolished in 1863, when it was decided that the Royal 
Navy should undertake the defence of India against serious attack by 
sea, and should also provide for the performance of the duties in the 
Persian Gulf which had Ijeen previously undertaken by the Indian 
Navy. After the abolition of the Indian Na^y, two small services, 
the Bengal Marine and the Bombay Marine, came into existence for 
local purposes, but w^ere found to be expensive and inefficient, and 
accordin^y the Government of India amalgamated them into the force 
now known as the Indian Marine. According to the preamble to 
thq^lndian Marine Service Act, 1884 (47 & 48 Viet. c. 38), force was 
‘ employed under the direction of the Governor-General in Council for 
the transport of troops, the guarding of convict settlements, the sup* 
pl^ession of piracy, the survey of coiuits and harbours, the visiting of 
lighthouses, the relief of distressed or w’lecked vessels, and other local 
objects,’ and was maintained out of th% revenues of India. 

The ships on this establishment were Government ships, but did 
not form part of the Royal Navy, and consequently did not fall within 
the provisioiis either of the Merchant Shipping Acta on the one hand, 
or of the Naval Discipline Act (29 k 30 Viet. c. 109) on the other, or 
^ o! any coirespondmg Indian enactments. They were in fact in the 
«ame kind pf position as some of the vessels employed by the Board 
of Trade and by the Post Office in British wraters. Under these cir- 
cumstanoes it was thought expedient that the Governor-General in 
Council shoutd have power to midce laws for the maintenance of 
<Jwci^ine m their service ; aad» aocordin£^y, the Indian Marine Service 
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Act, 1884, was passed for this purpose. It enabled the Governor. 
General in Council, at legislative meetings, to make laws for all persons 
employed or serving in or belonging to Her Majesty's Indian Marine 
Service, but the punishments were to be of the same character as those 
under the Navy Acts, and the Act was not to operate beyond the 
limits of Indian waters as defined by the Act, i. e. the old limits of the 
East India Company's charter. The reasons for the limitation tc 
Indian waters were, doubtless, that it was desirable to maintain the 
local character of the objects for which, according to the preamble, 
the establishment was maintained ; that if, under exceptional circum 
stances, a sliip belonging to the establishment was sent to Englisi 
waters, on transport service or otherwise, no practical difficulties ir 
maintaining discipline were likely to arise ; and that it was not desirabh 
to give to these ships and to their officers, outside Indian waters, theii 
proper sphere of operations, a status practically equivalent to that 
of the Royal Navj% The officers of the Indian Marine Service art 
appointed by the (tovernor-Gcneral in Council, but do not hold com 
missions from the King, and consequently cannot exercise powers 01 
command over officers and men of the Royal Navy. Tlie shii>s art 
unarmed, and therefore are practically of no use for the suppn^ssion o! 
piracy. In time of war, however, the King may, by Proclamation 01 
Order in Council, direct that any vessel Ix^longing to the Indian Mariiit 
Service, and the men and officers serving tiicrein, Khali be under th< 
command of the senior naval offie>er of the station wliero the vessel Ik 
and while the vessel is under such command, it is to l)e deimied, to al! 
intents, a vessel of war of the Royal Na%y, and the men and officer* 
are to be under the Naval Discipline Act, and subject to regulation? 
issued by the Admiralty with the concurrence of the Secretary of Stal« 
for India in Council (47 A 48 Viet. c. 38, s. 6). 

Under the power conferred by the Indian Marine 8<?rvice Act, 1884 
the Indian Legislature passed the Indian Marine Act, 1887 (Act Xl\ 
of 1887), which established for the Indian Marine Service a code ol 
discipline corresponding to that in force for the Royal Navy, an^i 
declared that Chapter VII of the Indian Penal Code, * as to offeiu c*? 
relating to the Army and Navy,’ was to apply as if Her Majesty’s Indiai 
Marine Service were comprised in the Navy of the Queen (s. 79). 

On the relations between the Royal Navy and the Indian Maritu 
Service, see the evidence given by Sir John Hext and others in 
First Report' of the Royal Commission on the administration ol tin 
expenditure of India (1896). 

{/) The words * or over any persons for whom the Governor-Genera 
in Council has |K)wer to make laws ’ are not in the Act of 1861, btii 
seem to be implied by the context. 

{g) ‘Affecting’ would probably l>e construed as equivalent t« 
‘ altering.’ 

(h) The short titles given by the Short Titles Act, 1896, are sub 
stituted in the text for the longer titles used in the Act ol 1861. b 
wiU be observed that, subject to the exceptions here specified, ttu 
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Parltamaataiy ^lacimento relating to India may be repealed or altered 
by Indiafi legislation. This power is saved by the language used in 
produoing these enactments in the Digest. See e* g. ss. 101, 103, 105. 

(») The language of the Act of 1861 is : * any {Mrovisions of any Act 
passed in this present session of Parliament, or h^eafter to be passed^ 
in anywise affecting Her Majesty’s Indian territories, or the inhabitants 
thereof.’ See E» v. Meares, 14 Bengal Law Reports, 106, 112. 

{/) 44 A 45 Viet. c. 58. Under s. 136 of this Act as amended 
8. 4 of the Army (Amendment) Act, 1895 (S^ * 59 7 )* 

of an officer or soldier of Her Majesty’s regular forces must be paid 
without any deduction other than the deductions authorized by this 
or by any other Act, or by any Royal warrant for the time being, or 
by any law passed by the Governor-General of India in Council, 
l^us the Indian Lej^slature has power to authorize deductions from 
military pay, but this power can hardly be treated as power to amend 
the Army Act. 

(k) After these words followed in the Act of 1861 the words ‘or 
the constitution and rights of the East India Company.’ It will l>e 
remembered that the Company was not formally dissolved until 1874. 

(/) ‘ Whereon may de{Kmd . . . United Kingdom.’ These words 
are somewhat indefinite, and a wide meaning was attributed to them 
hy Mr. Justice Norman in the ease of Jv the maUer 0/ Ameer Khan^ 
6 Bengal l^w R<*}K)rts. 392, 456, 459. In this case, which turned on 
the validity of an arrest under Regulation III of 1818, the pow^eiw 
of the Indian I-^egislature under successive charters and enactments 
w'<'re fully discmised. 

(m) An* the w^ords ‘ or the .sovereignty,’ &<*., to be connected with 
* whereon may depend,’ or with ‘ affecting ’ ? Probably the lattor. 
If so, legislation to authorizes or confirm the C4^8ion of territory is 
placed by these words beyond the powers of the Indian Legislature. 
The power of the Ctowti to cede territory in India and elsewhere was 
fully discussed in the Bhaunagar case, Danwdhar Khan v. Deoram 
Khanjif I. L. R. i Bom. 367, L. R. 2 App. Cas. 332, whore the Judicial 
(’ommittee, without expressly deciding the main question at issue, 
idearly iniimaied that in their opinion the Crow^n possessed the power. 
This opinion was followed by the high court at Allahabad in the case 
of Lachmi Namyan w Raja Praiatt Singhs 1 . L. R. 2 All i. See further, 
tSir H. 8. Maine’s Minute of 1868 on the Ramiwrc Cession case (No. 79), 
and the debates in Parliament in 1890 on the Anglo-German Agree- 
ment Bill, by which the assent of Parliament was given to the 
i\greemeiii for tlie cession of Heligoland, and in 1904 (June i ) on the 
Anglo-French Convention Bill 

(n) Le. a chartered high court. Bee s. 124. 

(o) Hiis reproduces 3 A 4 Will. IV, c. 85, s. 46, and is the waaon 
why the sanction of the Secretary of State in Council is recited in the 
preamble to the Punjab Courta Act, 1884 (XVIII of 1884, printed in 
tlie Punjab Code). 
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(р) *Any authority in India.* The wordfi of the Act aie: Hhe 
Governors of the Presidencies of Fort Sti George and Bombay re* 
spectsvdiy in Oounoib or the Governor or Lieotenant*Oovemor in 
Council of any presidency or other territory for which a council may 
be appointed, with power to make laws and regulations by virtue of 
this Act.* 

(g) These were the old limits of the East India Company's charter, 

. — (i) (®) Af ^ legislative meeting of the governor* 
general’s council no business shall be transacted other tlian 
the consideration of measures introduced [or proposed to be 
introduced] (b) into the Council for the purpose of enactment, 
or the alteration of rules for the conduct of business at legis- 
lative meetings. * 

(2) At a legislative meeting of the governor-generars 
council no motion shall be entertained other than a motion 
for leave to introduce a measure into the council for the 
purpose of enactment, or having reference to a measure intro- 
duced [or proposed to be introduced] (6) into the council 
for that purpose, [or having reference to some rule for the 
conduct of business] (ft). 

(3) It shall not be lawful, without the previous sanction 
of the governor-general, to introduce at my legislative 
meeting of the governor-generars council any metisure 
affecting — 

(a) The public debt or public revenues of India or imposing 
any charge on the revenues of India (c) ; or 

(ft) The religion or religious rites and usages of any class 
of His Majesty’s subjects in India ; or 

(с) The discipline or maintenance of any part of His 
Majesty’s military or naval forces ; or 

(d) The relations of the Government with foieign princes 
or States. » 

(4) Provided that the Governor-General in Council may, 
with the sanction (d the Secretary of State in Council, make 
rules authorMng at any legislative meeting of the governor- 
general’s conncQ a discussion of the annu^ finanoiid state- 
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faent of the Governor-General in Council and the asking 
questiona, but under such conditions and restrictions as to 
ubjeet or otherwise as may be in the said rules prescribed 
,nd declared. No member at any such meeting of the 
ouncil shall have power to submit or propose any resolution 
r to divide the council in respect of any sucii finandaj 
.is(;ussion or the answer to any question asked under the 
.utliority of this section or the rules made under this sub- 
(Kition. Rules made under tliis sub-section sliall not be 
ubjeet to alteration or aineudiiient at legislative meetings 
rf the council (rf). 

{aY M to the object with which this section \ias framed, sec \mr, 24 
8ir 0 . Wood’s dis|iaU'h of August 9, 

(b) The words * or protH>scd to be introduced ’ and ‘ or having refer- 
iiicc to some rule for the conduct of businesH ’ arc not in the Act of 
iS6i, but represent the existing practiw. 

(<;) The words ‘ or imposing any charge on the revenues of India * 
^iight perhaps be omitted as unnecessary. 

{d) This proviso reproduces the alterations made by the Act of 
^’nder the existing rules the Hnancial statement must k* explained 
council every year, and a printed copy must be given to every 
lembcr. Any member may offer observations on t he expla natory state- 
ient, the iinance member has the right of reply, and the discussion 
closed by any observations the president may think Ht to make. 


When an Act has been passed by the govenior- Assent of 
eneral's council at a legislative meeting, the governor- geneSTo 
erieral, whether he was or was not present in council 
he passing tbrnreof, may declare that he assents to the Act, Vkt. c,^ 

*r that lie withholds assent from the Act, or tJiat he reserves 
Act for the signification of His Majesty^s pleasure 
hereon. 


67, 8. 20.] 


(2) An Act of the Governor-General in Council has not 
ialidily until the governor-general has declared his assent 
Jtereto, or^ in the case of an Act reserved for the signification 
Hie Majesty’s j^easure, until His Majesty has signified 
^8 assent to the governor-general through the Secretary of 
tate in Council, and that assent has been notified in the 
^2otte of India. 
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Power of ee.-~(i) When ail Act of tlie Governor-General ia 
Council has been assented to by the governor-general he 

Acte. niust send to the Secretary of State an authentic copy thereof. 

[24 & 25 

21 ] Majesty to signify through (he 

Secretary of State in Council his disallowance of any such Aet . 

(3) Where the disallowance of any such Act has been so 
signified, the governor-general must forthwith notify the 
disallowance, and thereupon the Act, as from the date of the 
notification, becomes void accordingly (a). 

(a) When an Act has been passed by the Governor-General in Council 
the Secretary of iState usually sends a dispatch intimating that the 
Act has been considered in council and will be left to its o[X}rati<jn. 
But this formal expression of approval is not essential to the vaUdity 
of the Act. 

Rules for 67 . The Governor- General in Council may at legislali\ i- 
meetings of the governor-generars council, subject to the 

^4 &25 assent of tlie governor-general, make rules for the eonduel 
8. 18.] of business at legislative meetings of the council, and for 
prescribing the mode of promulgation and authentication of 
Acts made at such meetings ; but any such rule may be 
disallowed by the Secretary of State in Council, and if bu 
disallowed has no effect. 

A bill, when introduced, is published in the ofiieial gazettes in 
English and the local vernacular, with a ' Statement of Objects and 
Reasons/ and a similar course is usually adopted af tei^evety sullequi nt 
stage of the bill at which important amendmente have been 
Thus a bill as amended in committee is published with the report of 
the committee explaining the nature of, and reasons for the amendment. 
The draft of a bill is in some cases published for the purpose of eliciting 
opinion, before its introduction into the council. 

When a bill is introduced, or on some subsequent occasion, tlu* 
member in charge of it makes one or more of the following motions— 

( 1 ) That it be referred to a select committee ; or 

(2) That it be taken into consideration by the council, either si 
once or on some future day to be then mentioned ; or 

(3) That it be circulated for the purpose of eliciting ofdnion thereon. 

The usual course is to refer a bill after Introductiofi to a select coin* 

iidttee. It is then considered in council idter it Is reported by fin* 
committee, with or without amendmente, and is pass^, either 
or without further amendmente mode by the council. 
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0g .-.(I) (a) The local Government (b) of any part of Power to 
British India to which this section for the time being applies gaUtionL 
may propose to the Governor-General in Council the draft of 
any regulation for the peace and government of that part, 2 .] * 
with the reasons for proposing the regulation. 

(2) Thereupon the Governor-General in Council may take 
any such draft and reasons into consideration, and when any 
such draft has been approved by the Governor-General in 
Council and assented to by the governor-general (c), it must 
be published in the Gazette of India, and in the local official 
gazette, if any, and thereupon has the like force of law and 
is subject to the like disallowance as if it liad been made by 
the Governor-General in Council at a legislative meeting. 

(3) The governor-general must send to the Secretary of 
State an authentic copy of every regulation to wliich he lias 
assented under this section. 

(4) The Secretary of State may by resolution in council 
apply this section to any part of British India as from a date 
to be fixed in the resolution, and withdraw the application of 
this section from any part to which it has been applied (d). 

(rt) This power was conferred by the Act of 1870, with the object 
of providing a more summary legislative procedure for the more 
backward parts of British India. The enactment conferring the power 
was passed in consequence of a dispatch from the Government of India 
drafteii by Sh H* S. Maine. (See Minutes by Sir H. S. Maine, Nos. 67, 

The regulations made under it must be distinguished from the 
old Madras, Bengal, and Bombay regulations, which wore made before 
^^33 by the Governments of the three presidencies, and some of w^hich 
are still in force. 

(^) ‘ Local Government ’ is defined by s. 124. 

(c) It will be observed that the Governor-General in Council cannot 
amend the draft. 

(d) The Indian Statute Book has from the earliest times contained 
deregulationiasing ' enactments, i. 0. enactments barring, completely 

0^ partial!}^ the application in the more backward and loss civilised 
of the obuntiy of the ordinaiy law, which was at first contained 
lu the did *r6gttlatio&s.* These enactments took varied and some- 
times very complicated forms, ao that, In course of time, doubts arose, 
it became oocasicmaily a matter of considerate difficulty to asoer- 
lain what law# were and what were not in force in the diffimmt * deregu- 
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lationized ^ tracts. The main object of the Scheduled Difitricts Act, 
1874 0^ 1^74)* ^ provide a method of removing these doubtb 

by means of notifications to be issued by the Executive Government. 
!nie preamble refers to the fact that ‘ various parts of British India 
had never been brought within, or had from time to time been removed 
from, the operation of the general Acts and regulations, and the juris- 
diction of the ordinary Courts of Judicature’; that * doubts had 
arisen in some cases as to which Acts or regulations were in force in 
such parts, and in other cases as to what were the boundaries of siich 
{)art8’; and that *it was expedient to provide readier means for 
ascertaining the enactments in force in such territories and the bound- 
aries thereof, and for administering the law therein.’ The Act then 
proceeds to specify and constitute a number of deregulationized tracts 
as ‘ scheduled districts,’ to give the power of declaring by notification 
what enactments are, or are not, actually in force in any scheduled 
district, and to provide for extending by notification to any * scheduled 
district,’ with or without modifications or restrictions, any enactment 
in force in any part of British India at the date of the extension. The 
Act also gives powers to appoint of&cers for the administration of a 
scheduled district, and to regulate their procedure and the exercise of 
theii’ powers therein, and also to settle questions as to the boundaries 
of any such tract. A large number of declaratory and extending 
notifications have been issued under the Act. 

Every district to which 33 Viet. c. 3, s. i (reproduced by this section 
of the Digest), is made applicable thereupon becomes by virtue of s. 1 
of the In^an Scheduled Districts Act, 1874 of 1874), ^ scheduled 
district within the meaning of that Act and of the Indian General 
Clauses Act, 1897 (X of 1897, s. 3 (49) ). 

The Scheduled Districts Act, 1874, immediately followed in the 
Indian Statute Book by the Laws l^cal Extent Act, 1874 of 1874), 
the object of which is to remove doubts as to the application of certain 
enactments to the whole or particular parts of British India. This 
Act also \ises the expression ' scheduled districts,’ but in a sense whicl) 
has in the course of time become different from that in which the term 
is used in the Scheduled Districts Act. The lists of scheduled district^) 
appended to the two Acts were originally identical, but since 187,4 
Acts have been passed which have amended or partially repealed the ' 
list in Act XIV, but have not in all cases made corresponding altei' 
ations in the list annexed to Act XV. Moreover, certain regions nol 
included in the original schedule have, by reason of the application U) 
them of 33 Viet. c. 3, s. i, become ipso facto scheduled districts. The 
Legislative Department of the Government of India has published listis 
of the ‘territories which are “deregulationized,” “scheduled,” and 
subject to the statute 33 Viet. c. 3, s. i, respectively,’ 

69. The governor-general may in cases of emergency 
make and promulgate ordinanct^ for the peace and good 
government of British India, or any part thereof, and any 
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ordinance so made has, for such period not exceeding six cases of 
months from its promulgation as may be declared in theg^cy 
notification, the like force of law to a law made by the^y^^^^^S 
Governor-General in Council at a legislative meeting ; but 67 , «. 23*3 
the power of making ordinances under this section is subject 
to the like restrictions as the power of making laws at 
legislative meetings; and any ordinance made under this 
section is subject to the like disallowance as a law passed 
at a legislative meeting, and may be controllexl or superseded 
by any such law. 

The power given by this section has rarely been exercised, and 
should ^ called into action only on urgent occasions. The reasons for 
a resort to it should always l^e recorded, and these, together with the 
Ordinance itself, should be submitted without loss of time to His 
Majesty’s Government. 


Tjocal Legislatures. 

70. The Governor of Madras in Council, the Governor 
of Bombay in Council, the Lieutenant-Governors in Council, 
of Bengal, the United Provinces of Agra and Oudh, the 
Punjab, Burma, and Eastern Bengal and Assam, and any 
local legislature which may be hereafter constituted in pur- 
suance of the Indian Councils Act, 1861 , are local legislatures 
within the meaning of this Digest. 

This section follows substantially the definition of ‘ local legislature ’ 
in the Indian Councils Act, 1892 (55 & 56 Viet. c. 14, s. 6), with the 
modifications required by the Ideal legislatures constituted since its 


Moaning 
of local 
legis- 
latures, 
[See 5 s & 
56 Viet. c. 
14, 8. 6.] 

24&25 

Viet. c. 67. 


71. — (i) (a) The legislative powers of the Goveroor of 
Madras in Council and the Governor of Bombay in Council 
are exercised at legislative meetings of their respective 
councils. 

( 2 ) For the exercise of those powers the governors of 
Madras and Bombay respectively must nominate persons 
resident in India to be additional members of their councils. 

( 3 ) The number of the additional members of each of the 
said councils (besides the advocate-general of the jMfovince 


Constitu- 
tion of 


lative 
council 
in Madras 
and 

Bombay. 

[24**5 

Viet. c. 67, 
ss. 29 » 30 * 

55*56 

tact. 0.14, 
88. I. 4.] 
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o?7)fiicer acting in that capacity) is such as to the governors 
of Madras and Bombay respectively from time to time seems 
expedient, but must be not less than eight nor more than 
twenty (6). 

(4) The advocate-general or acting advocate-general for 
the time being of the province must be appointed one of the 
additional members of the council of the governor of that 
province. 

(5) Of the additional members of each of the said councils 
at least one-half (c) must be persons who are not in t)u> 
civil or military service of the Crown in India, and if any such 
additional member accepts oflSce under the Crown in India, 
his seat as an additional member thereupon becomes vacant. 

(6) The term of office of an additional member of either 
of the said councils [other than the advocate-general ()i: 
acting advocate-general] (d) is two years. 

(7) An additional member of either of the said councils is 
entitled to be present at legislative meetings of the council, 
and at no others. 

(8) The Governor-General in Council may, with the 
approval of the Secretary of State in Council, make regula- 
tions (e) as to the conditions under which nominations are to be 
made under this section, and prescribe the manner in which 
such regulations are to be carried into effect. 

(а) This section reproduces the provisions of the Act of i86i, as 
modified by the Act of 1892. 

(б) The number under the Act of 1861 was not less than four nor 
more than eight. 

(c) ‘ One-half.’ Does this include the advocate-general ? The 
point does not seem clear. 

(d) The words in square brackets probably express the effect of the 
existing law, but the construction is not clear. 

(e) The effect of these regulations is summarized above, pp. i jp, 120. 

« 

Procedure 72.-(i) At every Wislative meeting of the council of 
at legis-* 

Utire the Governor of Madras, or of the Governor of Bombay, 
the governor or some ordinary member of his council, and 
of IfadTBs at least four other members of the coutKnl, must be present. 
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(2) The governor, if present, and in his absence the seuwff andBuoi- 

jctfdi/iary member (a) of his council, presides. [^24 ^ 3^ 

(3) In case of difference of opinion at any such legislative 
meeting, the opinion of the majority prevails. 

(4) In case of an equality of votes, the governor, or in his 
absence the member presiding, has a second or easting vote. 

(5) Any such legislative meeting must be held at such time 
and place as the governor appoints, and may be adjourned by 
the governor or by the person presiding at the meeting if so 
authorized by the governor. 

(a) The expression in the Act of i86r is ‘ senior civil ordinary 
member,’ and the word ‘ civil ’ was perhaps intended to exclude the 
local commander-in-chief, who, however, was an extraordinary member. 

Tf so, the word has become unnecessary since the passing of the Madras^ 
and Bombay Armies Act (56 & 57 Viet. c. 62). ^ 

73 . — (i) The members of the councils of the Lieutenant- Constitu- 

Governors of Bengal (a), of the United Provinces of Agra and jegis- 

Oudh (6), of the Punjab (6), of Burma (6), of Eastern Bengal 

and Assam, and of any lieutenant-governor for whose province of lieuten- 

^ ant-gover- 

a local legislature is hereafter constituted, must be suchnors. 
persons resident in India as the lieutenant-governor, with 
the approval of the governor-general, nominates, subject to 
this qualification, that not less than one-third of the members 
of each council must be persons who are not in the civil or ^ 
military service of the Crown in India. 

(2) The number of the members of the councils of the 
lieutenant-governors of Bengal, the United Provinces of 
Agra and Oudh, of the Punjab, and of Burma respectively, is 
such as the Governor-General in Council may from time to 
time fix by proclamation, but must not be more than twenty 
for Bengal and not more than fifteen for the United Provinces 

Ajgra and Oudh (c). 

(3) The number of the members of any other council of a 
lieutenant-governor constituted for legislative purposes must 
be that fi,xed by the notification under which the council is 

constituted. 
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term of office of a member of a lieutenant-governor in 
council is two years, 

(5) The Governor-General in Council may, with the 
approval of the Secretary of State in Council, make regu- 
lations as to the conditions under which nominations are 
to be made under this section, and prescribe the manner 
in which such regulations are to be carried into effect (d), 

(a) Section 44 of the Indian CouncilB Act, i 36 i, enacted that the 
Governor-General in Council, so soon as it should appear to him expedi- 
ent, should, by proclamation, extend the provisions of the Act touching 
the making of laws and regulations for the peace and good government 
of the presidencies of Fort Saint George and Bombay to the Bengal 
division of the Presidency of Fort William, and should specify in such 
proclamation the period at which such provisions should have effect, 
and the number of councillors which the lieutenant-governor of the 
said division might nominate for his assistance in making laws and 
regulations. Accordingly a legislative council was established for 
Bengal by proclamation of January 18, 1862. Calcutta Gazette, 1862, 
pp. 227, 228. 

(6) By fl. 44 of the Indian Councils Act, 1861, the Governor-General 
in Council was also empowered to extend the provisions of the Act to the 
territories known as the North-Western il^ovinces and the Punjab 
respectively. A legislative council was established for the North- 
Western Provinces and Oudh together (see the powers under the next 
section), by proclamation of November 26, 1886, and the name of the 
province for which the council was established was in 1901 idtered to 
the United Provinces of Agra and Oudh. Legislative councils were 
established for the Punjab and Burma by proclamation of April 9, 
1897, and for the province of Eastern Bengal and Assam by proclama- 
tion of September i, 1905. See Act VII of 1905. The number of coun- 
cillors to be nominated was fixed at nine for the Punjab and Burma 
respectively, and fifteen for Eastern Bengal and Assam. 

(c) By the Act of 1892 (55 & 56 Viet. c. 14, s. i) the Governor-General 
in Council was empowered to increase by proclamation the number 
of legislative councillors for Bengal and for the North-Western Provinces 
and Oudh, subject to the maximum limit of twenty and fifteen. The 
number for Bengal was, by proclamation of March 16, 1893, fixed at 
twenty. The number for the North-Western Provinces and Oudh 
(now the United Provinces of Agra and Oudh) was, by proclamation 
of the same date, fixed at fifteen. 

(d) This power was given by the Act of 1892. The regulations are 
to the same general effect as those for Madras and Bombay. See 
above, pp. 119, 120. 

74 .—(i) The Governor-General in Council may, with the 
previous approval of the Secretary of State in Council, and 
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by notification in the Gazette of India, constitute a new new local 
province for legidative purposes, and, if necessary, appoint 
a lieutenant-governor for any such province, and constitute ^ 


the Lieutenant-Governor in Council of the province, as from 67, u. 46- 

49,] 

a date specified in the notification, a local legislature for that 


province, and fix the number of the lieutenant-governor in 
Council, and. define the limits of the province for which the 


Lieutenant-Governor in Council is to exercise legislative 


powers. 

(2) Any law made by tlie local legislature of any province 
shall continue in force in any part of the province severed 
therefrom in pursuance of this section until suspended by 
a law of the governor-general or of the local legislature to 
whose province the part is annexed (a). 

{a) This* section is intended to give the effect of the existing enact- 
ments in the Act of i86i (24 & 25 Viet. c. 67, ss. 46-49), which run as 
follows 

‘46. It shall be lawful for the governor-general, by proclamation 
as aforesaid, to constitute from time to time new provinces for the 
purposes of this Act, to which the like proWsions shall be applicable ; 
and, further, to appoint from time to time a lieutenant-governor to 
any province so constituted as aforesaid, and from time to time to 
declare and limit the extent of the authority of such lieutenant- 
governor, in like manner as is provided by the Government of India 
Act, 1854, respecting the lieutenant-governors of Bengal and the 
North-Western Provinces. 

‘47. It shall be lawful for the Governor-General in Council, by 
such proclamation as aforesaid, to fix the limits of any presidency, 
division, province, or territory in India for the purposes of this Act. 
and further by proclamation to divide or alter from time to time the 
limits of any such presidency, division, province, or territory, for the 
said purposes. Provided always, that any law or regulation made 
by the Governor or Lieutenant-Governor in Council of any presidency, 
division, province, or territory shall continue in force in any part 
thereof which may be severed therefrom by any such proclamation, 
until superseded by law or regulation of the Governor-General in 
Couucil, or of the Governor or Lieutenant-Governor in Council of the 
presidency, division, province, or territory to which such parts may 
become annexed, 

* 48 ‘ It shall be lawful for every such Lieutenant-Governor in Council 
thus constituted to make laws for the peace and good government of 
bis respective division, province, or territory ; and, except as othOTwise 
be*«mbefore specially provided, all the provisions in this Act contained 
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mpecting the nommation of additimial meinber» for^^he purpose of 
making laws and regulations for the piesidencies d! Fort Saint George 
and Bombay, and limiting the power of the Governors in Council of 
Port Saint George and Bombay, for the purpose of making laws and 
regulations, and respecting the conduct of business in the meetings 
of such councils for that purpose, and respecting the power of the 
governor-general to declare or withhold his assent to laws or regulations 
made by the Governor in Council of Port Saint George and Bombay, 
and respecting the power of Her Majesty to disallow the same, shall 
apply to laws or regulations to lie so made by any such Lieutenant- 
Governor in Council 

‘49. Provided always, that no proclamation to be made by the 
Governor-General in Council under the provisions of this Act, for 
the purpose of constituting any council for any presidency, division, 
provinces, or territories hereinMore named, or any other provinces, 
or for altering the boundaries of any presidency, division, provinct*, 
or territory, or constituting any new province for the purpose of this 
Act, shall have any force or validity until the sanction of Her Majesty 
to the same shall been have previously signified by the Secretary of 
State in Council to the governor-general’ 

It was under these enactments that local legislaturcii were established 
for the North-Western Provinces and Oudh (1886), for Burma (1897), 
and for Eastern Bengal and Assam (1905). See Act VII of 1905. 

The effect of the enactments appears to be that a new lieutenant - 
governorship cannot be created unless a local legislature is created at 
the same time, as was done in the last two cases mentioned above. 


Procedure 75, — (i) At every meeting of a lieutenant-governor’s 
i^gTof^ council the lieutenant-governor, or in his absence the^U iombe r 
ant-*gover ceuncTh higli a it r a nl t among thp a o hold i ng - 

nor’s t ^rf the- Crownj presides. 

[ 24 T 25 5he legislative powers of the council may be exercised 

at^ meetings at which the lieutenant-governor or some 
other member holding office under the Crown, end not less 
than one-half of the members of the council, are present. , 

( 3 ) In case of difference of opinion at any meeting of the 


lieutenant-governor’s council, if there is an equality of votes, 
the lieutenant-governor or other pkson presiding has a second 


Powers of 
local 
legisla- 
ture. 

[24^ 25 
Viet. c. 67, 


or casting vote. 

r 

76. — (i) The local legislature of any province in India 
may, subject to the provisions of this Digest, make laws for 
the peace and good government of the territories for the time 
being constituting that province (a). 
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(2) The local legislature of any province may, with the ss. 42, 45, 

previous sanction of the governor-general, but not otherwise, 55 
repeal or amend as to that province any law or regulation made ^ 

by any authority in India other than that local legislature (6). 

(3) The local legislature of any province may not, without 
the previous sanction of the governor-general, make or take 
into consideration any law- 

fa) affecting the public debt of India, or the customs duties 
or any other tax or duty for the time being in force and 
imposed by the authority of the Governor-General in 
Council for the general purposes of the government of 
India; or 

(6) regulating any of the current coin, or the issue of any 
bills, notes, or other paper currency ; or 

(c) regulating the conve,yance of letters by the post office or 
messages by the electric telegraph within the province; or 

(d) altering in any way the Indian Penal Code (c) ; or 

(e) aflPecting the religion or religious rites or usages of any 
class of His Majesty’s subjects in India ; or 

(/) affecting the discipline or maintenance of any part of 
His Majesty’s naval or military forces ; or 

(g) regulating patents or copyriglit ; or 

(h) affecting the relations of ther Government w'ltii foreign 
princes or States. 

(4) The local legislature of any province has not power 
to make any law affecting any Act of Parliament Tor the 
time being in force in the province (d). 

(5) Provided that an Act or a provision of an Act made 
by a local legislature, and subsequently assented to by the * 
governor-general in pursuance of the prdvisjons contained 
in this Digest, is not to be deemed invalid by reason only 

of its requiring the previous sanction of the governor-general 
under this section. 

(a) The Governor-General in Council has concurrent power to legis- 
la^ for a province under a local legislature. In practice, however, 
this power is not, unless under very exceptional circumstances, exer- 
cised as to matters within the competency of the local legislature 
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( 1 ^) Under the Act of i86i a local iegisiatifre could not alter an Act 
of the Government of India passed after the Act of i 86 i came into 
operation. Consequently the sphere of operations of the local legis- 
latures was often inconveniently restricted by the numerous Acts 
passed by the Governor-General in Council since 1861, particularly 
by such general Acts as the Evidence Act and the Easements 
T^e provision reproduced in sub-section (2) was inserted in the Act of 
1892 for the purpose of removing this inconvenience. 

(c) Sir Charles Wood, when Secretary of State for India, in a dis- 
patch dated December i, 1862, address^ the Government of India as 
follows : — 

‘ Cases, no doubt, will occasionally occur when special legislation 
by the local Governments for offences not included in the Penal Code 
will be required. In these cases the general rule should be to place 
such offences under penalties already assigned in the Code to acts 
of a similar character. This mode of legislation, though an addition 
to, cannot be deemed an alteration of the Penal Code ; but if any 
deviation is considered necessary, then the law requires that your 
previous sanction should be obtained. 

*It was the intention of Her Majesty’s Government that, except 
in local and peculiar circumstances, the Code should contain the whole 
body of penal legislation, and that all additions or modifications 
suggested by experience should from time to time be incorporated in 
it. And the duty of maintaining this uniformity, of course, devolves 
upon your Excellency in Council. 

‘ As a general rule, for the guidance of the local councils, it would 
probably be expedient— and this appears also to be your own view— 
that all bills containing penal clauses should be submitted for your 
previous sanction.’ 

In consequence of this dispatch all Bills introduced into a local 
legislature and containing penal clauses are required to be sent to the 
Government of India for consideration as to the penal clauses. 

As to what would amount to an alteration of the Penal Code, see 
Minutes by Sir H. 8. Maine, Nos. 5 and 6. 

(d) Among the Acts which a local legislature cannot ‘ affect ’ is the 
Indian High Courts Act, 1861 (24 & 25 Viet. c. 104), and, consequently, 
questions have arisen as to the validity of laws affecting the jurisdiction 
of the chartered high court. It has been held that the Governor of 
Bombay in Council has power to pass Acts limiting or regulating the 
jurisdiction of the courts established by the local legislature, and that 
such Acts are not void merely because their indirect effect may be to 
increase or diminish the occasions for the exercise of the appellate 
jurisdiction of the high court (Premahankar Eaghunaihji v. QimmmerU 
of Bombay, 8 Bom. H. C. Rep. A. C. I. 195). Also that the Bombay 
Legislative Council has authority to make ^ws regulating the rights and 
oMigations of the subjects of the Bombay ffivemment, but not to affect 
the authority of the high court in dealing with those ri^ts and obliga* 
tions (Cdtt^iarof Thamv. Bhaehar Mahadev Rhdh, I. L. R., 8 Bom. 264)- 
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The power of the Govemor^Gonoral in Council to affect by legialation 
(he prerogative of the Crown m expressly recognized by statute (see 
below, s. 79). It may perhaps be inferred that the local legislatures 
do not possess this power. * But see BeU v. MunicipalUy of Madras, 

Mad 474. 

^ 77 .— (I) At a legislative meeting of the Governor of Business 
Madras in Council or of the Governor of Bombay in Council, Jjj^***' 
and at a meeting of a Lieutenant-Governor in Council, no Jneotings. 
business may be transacted otJier than the consideration of Viet. c. 67, 
iiieasures introduced [or proposed to bo introduced] (a) into 38,^'. 
tlie council for the purpose of enactment, or tJie alteration ^5^* 5^ 
of rules for the conduct of business at legislative meetings. i4> s- 2.] 

(2) At any such meeting no motion may be entertained 
other than a motion for leave to introduce a measure into the 


council for the purpose of enactment, or having reference to 
a measure introduced [or proposed to be introduced into the 
council for that purpose, or having reference to some rule for 


the conduct of business] (a). 

(3) Provided that the Governors in Council of Madias and 
iombay respectively, and the lieutenant-governor of any 
province having a local legislature, may, with the sanction 
of the Governor-General in Council, make rules for 


authorizing at any legislative meeting of their respective 
councils the discussion of the aimual financial statement 


of their respective local Governments and the asking of 
questions, but under such conditions and restrictions as to 
subject or otherwise as may in the rules applicable to those 
councils respectively be prescribed or declared. But no 
member at any legislative meeting of any such council has 
power to submit or propose any resolution or to divide the 
council in respect of any such financial discussion or the 
answer to any question asked under the authority of this 
,8ub-8ect^on or the rules made under this sub-section (6). 

(4) It is not lawful for any member of any such council 
to introduce, without th||pfevious sanction of the governor or 
lieutenant-governor, any measure affecting the public revenues 
oi the province or imposing any cliarge on those revenues. 
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(5) Rules for the conduct of businesB at l^slative meetingb 
of the Governor of Madras in Council, or of the Governor of 
Bombay in Council, or of any Lieuteftant-Governor in CouniSl, 
may be mad^ and amended at legislative meetings oi the 
council, subject to the assent of that governor or lieutenanlV 
governor, but any such rule may be disallowed by the Governor- 
General in Council, and if so disallowed shall have no effect ; 
Provided that rules made under this section with respect to 
the discussion of the annual financial statement and the asking 
of questions are not to be subject to amendment as aforesaid. 

(<|)i The words in square brackets are not in the Act of i86i, but 
represent the existing practice. 

(b) This qualification on the restrictions imposed by the Act of 1861 
was introduced by the Act of 1892. 

Assentjo 78 .~-(i) When an Act has been passed by the council 
lo^l ^ governor at a legislative meeting thereof, or by the 

latores., council of a lieutenant-governor, the governor or lieutenant- 
governor, whether he was or was not present in council at 
the passing of the Act, may declare that he assents to or 
witliholds his assent from the Act. 

(2) If the governor or lieutenant-governor withholds liis 
assent from any such Act, the Act has no effect, 

(3) If the governor or lieutenant-governor assents to any 
such Act he must forthwith send an authentic copy of tlit^ 
Act to the governor-general, and the Act lias not validity 
until the governor-general has assented thereto, and that 
assent has been signified by the governor-general to tlie 
governor or lieutenant-governor, and published by the governor 
or lieutenant-governor. 

(4) Where the governor-general withholds his assent from 
any such Act he must signify to the governor or lieutenant- 
governor in writing his reason for so withholding his assent (a). 

(5) When any such Act has been assented the 

governor-general, he must send to the Secretary of State 
an authentic copy thereof, and it is lawful for His Majesty 
to signify through the Secretary of State in Council bi@ 
disallowance of any such Act. 
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(6) Where the disallowance of any such Act has been so 
signified the governor or lieutenant-governor must forthwith 
n^ify Ijhe disallowance, and thereupon the Act, as from the 
date of the notification, Jnecomes void accordingly. 

{a) Assent has been withheld on one or more of the following 
gtounds 

(1) that the principle or policy of the Act, or of some particular 
provision of the Act, is unsound ; 

(2) that the Act, or some provision of the Act, is uUra vires of the 
local legislature ; 

(3) that the Act is defective in form. 

With respect to (3) the recent practice of the Guvennnent of India 
has, it is believed, been to avoid as much as possible criticism of the 
drafting of local Bills or Acts. 


Validity of Indian Laws. 

79 , A law made by any authority in India is not invalid 
solely on account of any one or more of the following reasons :-t- 

(a) in the case of a law made by the Governor-General in 
Council, because it affects the prerogative of the Crown (a) : 

(b) in the case of any law, because the requisite proportion 
of members not holding office under the Crown in India 
was not complete at the date of its introduction to the 
Council or its enactment : 


Removal 
of doubts 
as to ^ 
validity of 
certain 
laws. 

[2^ 23 
Viet, c. 

6;, 88. 14, 
« 4 , 33 , 48. 
34&35 
Viot. c. 

34,8* I.] 


(c) in the case of a law made by a local legislature, because 
it confers on magistrates, being justices of the peace, the 
same jurisdiction over European British subjects as that 
legislature by Acts duly made could lawfully confer on 
magistrates in the exercise of authority over natives in 
the like cases (6), 

(u) This saving does not appear to apply to the local legislatures. See 
note (c) on s. 76. As to the prerogatives of the Crown, see note (a) on a. 36. 

t^) An Indian Act (XXII of 1870) was passed to confirm certain 
previous Acts of the Madras and Bombay legislatures which had been 
^indgJI* invalid on the ground of interference with the rights of 
European British subjects. See B* v. Reay, 7 Bom. Cr. 6, and the 
speeches of Mr* Fit^James Stephen in the Legislative Council in 1870, 
Brpoeedings, pp. 362, 384. As Indian legislation could not confer on 
legislatures the rnguisite power in the future, it was conferred by 
an Act of Pariiament in 1871 (34 & jS Viet. c. 34). 
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PART VII. 

Salakies, Leave of Absence, Vacation of Office; 
Temporauv Appointments, etc. 

80 . — (i) There are to be paid to the Giovernor-Oeiieral of 
India and to the other persons mentioned in the First Schedule 
to this Digest, out of the revenues of India, such salaries, not 
exceeding in any case the maximum specified in tliat behalf 
in the said schedule, and such allowances (if any) for equi])- 
ment and voyage, as the Secretary of State in Council may 
by order fix in that behalf, and subject to or in default of any 
such order, as are now payable. 

(2) Provided as follows : — 

(a) An order affecting salaries of members of the Covernor- 
Generars council may not be made without tJie con- 
currence of a majority of votes at a meeting of IIjc 
C ouncil of India ; 

, ( 6 ) If any person to whom this section applies holds or 

enjoys any pension or .salary, or any office of profit under 
the Crown or under any public office, his salary under 
this section must be reduced by the amount of the 
pension, salary, or profits of office so held or enjoyed 
by him ; 

(0) Notliing in the provisions of this section with respect 
to allowances authorizes the imposition of any additional 
cliarge on the revenues of India. 

(j) The salary payable to a person under this section 
commences on liis taking upon liimself the execution of the 
office to which the salary is attached, and is to be the whole 
profit or advantage which he enjoys during his continuance 
in the office (a). • 

(a) The salaries of the governor-general, governors, and members 
of council were fixed at what is shown as the maximum in the First 
Schedule by 3 & 4 Will. IV, c« 85, s. 76 ; but were there declared to be 
subject to such reduction as the Court of Directors, with the sanction 
of the Board of Control, might at any time think fit. 
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The salary of the oommaiider-m-chief and of lieutenant'govemorB 
was fixed at loo^ooo Company’s rupees by 16 A 17 Viet. c. 95, s. 35, 
but the salaries so fixed were declared to be subject to the provisions 
and regulations of the Government of India Act, 1833 (3 Will. IV, c. 85), 
concerning the salaries thereby appointed. 

The view adopted in this Digest is that these salaries can be fixed 
at aiiy amount not exceeding the amounts specified in the Acts of 1833 
and 1853. The power to reduce has been exercised more than once, 
but it is open to argument whether the power to reduce involves a power 
to raise subsoquehtly. 

The allowances for equipment and voyage of the officers mentioned 
in the First Schedule (and also of the bishops and archdeacons of 
Calcutta, Madras, and Bombay) may, under the Indian Salaries and 
Allowances Act, 1880 (43 Viet. c. 3), l)e fixed, altered or abolished by 
the Secretary of State in Council. But nothing in that Act was to 
authorize the imposition of any additional charge on the revenues of 
India. 

Sub-section (3) is taken from s. 76 of the Act of 1833. 

Under 33 Geo. Ill, 0. 52, s. 32, a commander-in-cliief was not to be 
entitled to any salary or emolument as member of council, unless it was 
specially granted by the Court of Directors. 

The salaries and allowances now* paid under the enactments repro- 
duced in this Digest are as follows : — 


Officer. 


Salary. 


Viceroy and Governor-General . . 

Governors of Bombay and Madras . 
Cominander-in-Chicf . . 

Lieutenant-Governor 

Member of Governor-Generars C’ouncil 
Member of Council, Madras and Bombay 
Chief Justice, Calcutta ... . . 

Puisne Judges, Calcutta .... 
Chief Justice, Madras ... 

Puisne Judges, Madras . 

Chief Justice, Bombay . 

Puisne Judges, Bombay ... 

Bishop of Calcutta 

Bishops of Madras and Bombay . . 

^ Archdeacon, Calcutta . , ... 

Madras .... 

M Bombay 


I Rs. 

2 ,5u,8tx) 
I,20,CXX) 

1 I,CX),tXX> 

I 

i,cx;,ooo 

76,8ck> 

61,440 

72,CXX^ 

45,cxx) 

6 o,cxx> 

I 45,000 

' 60,000 

j 45.000 

I 45.077 

25,600 

j Pay as Simior 
Chaplains 
^ Rs. 3,200 


Kquipment 
and Voyage K 

£ 

I,<XX> 

5CK> 

300 


300 


300 


* These allowances arc not payable unless the offi<‘cr is resident in Europe 
ftt the time of the appointment. 

Il.&lERT 


Q 
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Leave of 81. — (i) The Gk)vernor-General in Council and the Govcr. 
J^^rg^nors of Madras and Bombay in Council respectively may 
[24 ^ grant to any of the ordinary members of their respective 

vkt. c. councils leave of absence under medical certificate for a period 
^ 7 * not exceeding six months. 


(2) Where an ordinary member of council obtains leave 
of absence in pursuance of this section, he retains his office 
during his absence, and on his return and resumption of his 
duties is entitled to receive half his salary for the period of 
his absence ; but if his absence exceeds six months his office 
becomes vacant. 


Provision 82. — (i) If the governor-general, the Governor of Madras, 
absence Governor of Bombay, or the commander-in-chief of His 
from India jiajegtv’s forces in India, and, subject to the foregoing 

or pro- ' • 

vince. provisions of this Digest as to leave of absence, if any 
ordinary member of the council of the governor-general, or 
7^0 IV Governor of Madras or Bombay, departs from India 

0.56,8.31. intending to return to Europe, his office thereupon becomes 
VVilL IV, vacant (a). 

7 ^ll! ivi [(2) No act or declaration of any governor-general, governor, 
^*^47^ or member of council, other than as aforesaid, except a 
declaration in writing under hand and seal, delivered to the 
secretary for the public department of the presidency wherein 
he is, in order to its being recorded, shall be deemed or lield 
as a resignation or surrender of his office (6).] 

[(3) If the governor-general, or any ordinary member of 
the governor-general’s council, leaves India otherwise than 
in the known actual service of the Crown, and if any 
governor, lieutenant-governor, or ordinary member of a 
governor’s council leaves the presidency to which he belongs 
otherwise than as aforesaid, his salary and allowances are not 
payable during his absence to any person for his use (c).] 

[(4) If any such officer, not having proceeded or intended 
to proceed to Europe, dies during his absence and whilst 
intending to return to India or to his presidency, his salary and 
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allowances, will, subject to any rules in that behalf made by 
the Secretwry of State in Council, be paid to his personal 

representatiTes. 

(5) If any suck officer does not return to India or his 

prMidency, or returns to Europe, his salary and allowances will 
be deemed to have ceased on the day of his leaving India or 
his presidency (d).] ^ 

(a) Under 33 €reo. III, c. 52, s. 37,\‘ the departure from India of 
any govemor*general, governor, member of council, or commander- 
in-chief, with intent to return to Europe, shall be deemed in law a 
resignation and avoidance of his office,* and his arrival in any part of 
Europe is to be a sufficient indication of such intent. The Act of 1833 
(3 & 4 Will. rV, c. 85, 8. 79) enacts in almost identical words that the 
return to Europe, or departure from India with intent to return to Europe, 
of any Governor-General of India, governor, member of council, or 
commander-in-chief, is to be deemed in law a resignation and avoidance 
of his office or employment. These provisions have been qualified as 
to members of council by the power to grant sick leave under the Act 
of 1861 (see s. 82). But when the Duke of Connaught wished to visit 
England in the Jubilee year during his term of office as commander-in- 
ohief in the Bombay Presidency a special Act had to be passed (50 Viet, 
sess. 2, c. 10). 

(6) This sub-section reproduces a provision in s. 79 of the Act of 
1833, which was copied from a similar provision in the Act of 1793. 
The provision possibly arose out of the circumstances attending Warren 
Hastings’ resignation in 1776 (see above, p. 64), but does not appear 
to be observed in practice. 

(c) This sub-section is intended to reproduce as far as practicable 
the effect of the enactments still in force on this subject, but their 
language is not clear, and wew framed with reference to circumstances 
which no longer exist. 

Section 37 of the Act of 1793 enacts that * if any such governor- 
general or any other officer whatever in the service of the said Company 
shall quit or leave the presidency or settlement to which he shall 
belong, other than in the l^own actual service of the said Company, the 
salary and allowances appertaining to his office shall not be paid or 
payable during his absence to any agmit or other person for his use, 
and in the event of his not returning back to his station at such pre- 
Bidenoy or settiement, or of his coming to Europe, his salary and allow- 
ances shall Jbe dieemed to have ceased from the day of his quitting such 
pi^sidenoy or settlement, any law or usage to the contrary notwithstand- 
ing.’ 

An Act of 1826 (7 Geo. IV, 0. 56, s. 3), after referring to this provision, 
anaots that the ‘Company may cause payment to be made to the 
f^ptesentattves of officers in their service, civil or military, who, having 

• Q a 
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quitted or left their startions and not having proceeded or intended to 
proceed to Europe, intending to return to their stations, have died or 
may hereafter happen to die during their temporary absence within the 
limits of the said Company’s charter or at the Cape of Good Hope, of 
such salaries and allowances, or of such portions of salaries and allow- 
ances, as the officers so dying would have been entitled to if they had 
returned to their station.’ 

Section 79 of the Act of 1833 enacts that *if any such governor- 
general or member of council of India shall leave the said territories, 
or if any governor or other officer whatever in the service of the said 
Company shall leave the presidency to which he shall belong, other 
than in the known actual service of the said Company, the salary and 
allowances appertaining to his office shall not be paid or payable during 
his absence to any agent or other person for his use, and in the event of 
his not returning or of his coming to Europe, his salary and allowances 
shall be deemed to have ceased from the day of his leaving the said 
territories or the presidency to which he may have belonged. Provided 
that it shall be lawful for the said Company to make such payment as 
is now by law permitted to be made to the representatives of their 
officers or servants who, having left their stations intending to return 
thereto, shall die during their absence.’ 

An Act of 1837 (7 Will. IV, c. 47) enacts that these provisions in the 
Acts of 1793 and 1833 are ‘ not to extend to the case of any officer or 
servant of the Company under the rank of governor or member of 
council who shall quit the presidency to which he shall belong in conse- 
quence of sickness under such rules as may from time to time be estab- 
lished by the Governor-General of India in Council, or by the Governor 
in Council of such presidency, as the case may be, and \vho shall proceed 
to any place within the limits of the East India Company’s charter, or 
to the Mauritius, or to the island of St. Helena, nor to the case of any 
officer or servant of the said Company under such rank os aforesaid who, 
with the permission of the Government of the presidency to which 
he shall belong, shall quit such presidency in order to proceed to 
another presidency for the purpose of embarking thence for Europe, 
until the departure of such officer or servant from such last-mentioned 
presidency with a view to return to Europe, so as that the port of such 
departure for Europe shall not be more distant from the place w^hich he 
shall have quitted in his own presidency than any port of embarkation 
within such presidency.’ 

These rules were to require the approval of the Court of Directors 
and the Board of Control. 

Finally, s. 32 of the Act of 1853 (see s. 89 of the Digest) declared that 
* Nothing in any enactment now in force, or any charter relating to the 
said Company* shall be taken to prevent the establishment, by the 
Court of Directors (under the direction and control of the said Board 
of Commissioners), from time to time, of any regulations which they 
may deem expedient in relatimi to the absence on sick leave or furlough 
of all or any officers and persons in the service of the said Company in 
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India, or receiving salariea from the said Company there, under which 
they respectively may be authorized to repair to and reside in Europe 
or elsewhere out of the limits of the said Company’s charter, without 
forfeiture of pay or salary, during the times and under the circum- 
stances during and under which they may now be permitted (while 
ab^nt from their duty) to reside in places out of India within the limits 
of the said Company’s charter, or during such times and under such 
circumstances as by such regulations may be permitted.’ 

The powers conferred by the Act of 1853 would seem to over-ride 
the previous provisions as to salary, but not the previous provisions 
as to vacation of office. 

(d) The last two sub-scctions are inserted as a rough reproduction of 
the Act of 1826, and of an enactment in the Act of 1853, but it is 
doubtful whether these enactments are still law, and whether they 
arc not superseded by regulations under the Act of 1853. 


83*— (i) His Majesty may by virarrant under his Sign 
Manual appoint any person conditionally to succeed to any 
of the offices of governor-general, governor, or ordinary 
member of the council of the governor-general or of the 
Governor of Madras or Governor of Bombay, in the event 
of the office becoming vacant, or in any other event or con- 
tingency expressed in the appointment, and to revoke any 
such conditional appointment {a). 

(2) A person so conditionally appointed is not entitled to 
any authority, salary, or emolument appertaining to the 
oftiee to whi(*h he is appointed, until he is in the actual pos- 
session of the office. 


Condi- 
tional 
appoint- 
ments. 
[ 3&4 
Will. IV, 

C.85, 8. 61. 
24&25 

Viet. 0. 67, 
88. 2, 5.] 


(a) By 3 & 4 Will. IV, c. 85, the power of making conditional ap- 
pointments to the offices of governor -general, governor, and member 
of the Council of Madras and Bombay was vested in the Court of 
Directors, and consequently is now vested in the Secretary of State 
(21 & 22 Viet, c, 106, 8. 3). 

Under 24 & 25 Viet. c. 67, s. 5, the iwwcr of making conditional 
^^-ppointments to the office of ordinary member of the governor-general’s 
council is apparently exercisable either by the King, or by the Secretary 
of State with the concurrence of a majority of the Council of India. 

In practice, the power is in all these cases exercised by the King only. 

84. — te) If any person entitled under a conditional Power for 
. * I govemor- 

^Ppointment to succeed to the office of governor-general general to 

w the ooourrence of a vacaacy therein, or appointed absolutely 

to that office, is in India on or after the occurrence of the 

vacancy, or on or af^er the receipt of the absolute appoint- 
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seat. meat, as the case may be, and thinks it necessary to exercise 
the powers of governor-general before he takes his seat in 
^3 ] council, he may make known by proclamation his appoint- 
ment, and his intention to assume the office of governor- 
general. 

(2) After the proclamation, and thenceforth until he repaire 
to the place where the council may assemble, he may exercise 
alone all or any of the powers which might be exercised by 
the Grovernor-General in Council, except the power of making 
laws at legislative meetings. 

(3) All acts done in the council after the date of the pro- 
clamation, but before the communication thereof to iiie 
council, are valid, subject, nevertheless, to revocation or 
alteration by the person who has so assumed the office of 
governor-general, 

(4) When the office of governor-general is assumed under 
the foregoing provision, if there is, at any time before the 
governor-general takes his seat in council no president of 
the Council authorized to preside at legislative meetings, the 
senior ordinary member of council then present presidis 
therein, with the same powers as if a president had been 
appointed and were absent. 


Provision 
for tem- 
porary 
vacancy in 
office of 
governor- 
general. 

c. 85, s. 62. 
Z4&2S 
Viet. c. 


85 . — (i) If a vacancy occurs in the office of governor- 
general when there is no conditiojial or other successor in 
India to supply the vacancy, the Governor of Madras, or the 
Governor of Bombay, whichever has been first appointed to 
the office of governor by His Majesty, is to hold and execute 
the office of governor-general until a successor arrives or 
until some person la India is duly appointed thereto. 


67, SB. 50, 
5I-] 


(2) Every such acting governor-general, while acting 
such, has and may exercise all the rights and powers of the 
office of governor-general, and is entitled to receive the 


emoluments and advantages appertaining to the office, for- 
going the salary and allowances appertaining to his office 
of governor ; and his office of governor is supplied for the 
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time during which he acts as governor-general in the manner 
directed by law with respect to vacancies in the office of 
governor. 

(3) If, on the vacancy occurring, it appears to the governor 
who by virtue of this provision holds and executes the office 
of governor-general necessary to exercise the powers thereof 
before he takes his seat in council, he may make known by 
proclamation his appointment, and his intention to assume 
the office of governor-general, and thereupon the provisions 
of this Digest respecting the assumption of the office by 
a person conditionally appointed to succeed thereto apply. 

(4) Until such a governor has assumed the office of 
governor-general, if no conditional or other successor is on 
the spot to supply such vacancy, the senior ordinary member 
of council holds the office of governor-general until the 
vacancy is filled in accordance with the provisions of this 
Digest (a). 

(5) Every ordinary member of council so acting as 
governor-general, while so acting, has and may exercise all 
the rights and powers of the office of governor-general, and 
is entitled to receive the emoluments and advantages apper- 
taining to the office, forgoing his salary and allowances as 
member of council for that period. 

{a) Thus, on Lord Mayo’s death in 1872, Sir John Strachey acted 
as governor-general from February 9 until the arrival of Lord Napier 
of Merchistoun on February 23. 

86.—(i) If a vacancy oc^curs in the office of Governor of 

Madras or Bombay when no conditional or other successor porary 

is on the spot to supply the vacancy, the senior ordinary 

member of the governor’s council, or, if there is no council, 

the senior secretary to the local Government (a), holds and or Bom- 

bay. 

executes the office of governor until a successor arrives, or rj *4 
until some other person on the spot is duly »PPoi®t6*J ^ gj^^’ 
thereto. ^31 

(2) Evray such acting governor is, while acting as such, en- 
titled to receive the emoluments arid advantages appertaining 
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to the office d governor, forgoing the salary and aUowances 
appertaining to his office of member of council or secretary. 

(a) The Act of 1833 oontained a power to aixdish these ooonoils. 

Prorisim 37 _(i) If g, vacancy occurs in the office d an ordinary 
fortem- t > , , , ^ 

IKKwjr member of the council of the governor-general, or of the 

council of the Governor of Madras or Bombay, when no 

wdinarj person conditionally appointed to succeed thereto is present 

lUGlUDCr Oi 

council, on the spot, the vacancy is to be supplied by the appointment 
Will. IV, Governor-General in Council or Governor in Council, 

C. 85, S. 64. 0 ^ Jjg 

24 & 25 

Viet. ('. (2) Until a successor arrives tlie person so api)ointtHl 

67, s, 27.1 

executes the office to which lie lias been appointtKl, and lias 
and exercises all the rights and powers thereof, and is entitled 
to receive the emoluments and advantages appertaining to the 
office during his continuance therein, forgoing all salaries and 
allowances by him held and enjoyed at the time of his being 
appointed to that office. 

(3) If any ordinary member of any of the said councils is, 
by infirmity or otlierwise, rendered incapable of acting or of 
attending to act as such, or is absent on leave, and if any 
person lias been conditionally appointed as aforesaid, the 
place of the member so incapalilc or absent is to be supplied 
by that person. 

(4) If no pemon conditionally appointed to succeed to the 
office is on the spot, the Governor-General in Council or 
Governor in Council, as the case may bo, is to appoint sonic 
person to be a temporary member of council, and, until the 
return to duty (a) of the member so incapable or absent, 
the person conditionally or temporarily appointed executes 
the office to which he has been appointed, and has and 
exercises all the rights and powers thereof, and receives half 
the salary of the member of council whose place he supplies, 
and also half the salary of any other office he may hold, if 
he hold any such office, the remaining half of such last-named 
salary being at the disposal of the Governor-General in Council 
or Governor in Council, whichever may appoint to the office. 
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(5) Provided as follows 

{a) No person may be appointed a temporary member of 
council who might not have been appointed as herein- 
before provided to fill the vacancy supplied by the 
. temporary appointment ; and 

( 6 ) If the Secretary of State informs the governor-general 
that it is not the intention of His Majesty to fill a 
vacancy in the council of the governor-general, no 
temporary appointment may be made under this section 
to till the vacancy, and if any such temporary appoint- 
ment has been made before the date of the receipt of 
the information by the governor-genera!, the tenure of 
tlio person temporarily appointed ceases from that date. 

(a) The words ‘ to duty ’ arc not in the Act, but seem to express 
the intention. 

88.-(i) An additional member of the council of the Vacancies 
governor-general or of a governor, or a member of theaddSnal 
council of a lieutenant-governor, may resign his office 
the governor-general or to the governor or lieutenant- 
governor, and on the acceptance of the resignation the office 6 ;, ss. 12, 
becomes vacant. 56 

{ 2 ) If any such additional member or member is absent ^ 
from India or unable to attend to the duties of liis office for 
a period of two consecutive months, the governor-general, 
governor, or lieutenant-governor, as the case may be, may 
declare by a notification published in the Government Gazette, 
that the seat in council of that additional member or member 
has become vacant. 

( 3 ) In the event of a vacancy occurring by reason of the 
absence from India, inability to attend to duty, death, 
acceptance of office, or resignation duly accepted of any such 
additional member or member, the governor-general, governor, 
or lieutenant-governor, as the case may be, may nominate 
^ny person as an additional member or member, as the case 
be, in his place, and every additional member or member 
nominated must be summoned to all meetings of the 
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Leave ou 
furlough. 
[i6 & 17 
Viet. c. 
95» 8* 32.] 


legislative council to which he belongs for the term d two 
years from the date of his nomination : Provided that it k 
not lawful by any such nomination to diminish the proportion 
of non-official members required by law (a). 

{a) Ihe {ffovisions in the Act of 1861 as to the resignation of addi- 
tional members were modified and supplemented by the Act of 1892 . ^ 

89. The Secretary of State in Council may, with tlie 
concurrence of a majority of votes at a meeting of the Council 
of India, make regulations as to the absence on sick leave 
or furlough of persons in the service of the Crown in India, 
and the terms as to continuance or diminution of pay, salary, 
and allowances on which any such sick leave or furlough may 
be granted. 

Power to 90. The Secretary of State in Council may, with the 
concurrence of a majority of votes at a meeting of the Council 
of India, make regulations for distributing between the several 

ments. authorities in India the power of making appointments to and 

WiU.^IV^ promotions in offices, commandH, and employments under the 
Crown in India 

21 Cv 22 

Viet. c. 

106, 8S. 

30, 3 ;.J 


PART Vlll. 

The Civil Service of India. 

No din- 91 . No native of British India, nor any natural-born subjen i 

r^pwroT Majesty resident tlierein, is, by reason only of 

religion, religion, place of birth, descent, or colour, or any of them, dis- 
colour, or o ■» u- 

place of abled fiom holding any place, office, or employment under Kis 

Majesty in India. 

Will rv . X 

085 s 17 ] This reproduces s. 87 of the Act of 1833 , ^i^ the substitution oj 

' ‘ British India ’ for ‘ the said territories,’ and ‘ His Majesty in India ' 

for *the said Company.’ See the comments on this enactment in 

pars. i 03 -'i 09 of the dispatch of December 10 , 1834 . * 

Regula- 92.— (i) The Secretary of State in Council may, with the 

^isstL advice and assistance of the CSvil Service Commissioners, make 
to civil regulations for the ex^wnination of natural-born subjects 
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His ilesirous ol becoming candidates for appointment service, 

to the CSvil Service oi India. 

(2) The regulations prescribe the age and qualifications of *• 
the candidates, and the subjecie of examination. 

(3) Every regulation made in pursuance of this section must 
be forthwith laid before Parliament. 

(4) The candidates certified to be entitled under the regula- 
tions must be recommended for appointment according to the 
order of their proficiency as shown by their examination. 

(5) Such persons only as are so certified may be appointed 
or admitted to the Civil Service of India by the Secretary of 
State in Council (a). 

(a) The civil service referred to in these sections is the service which 
used to be known as the covenanted civil service, but which, under 
the rules framed in pursuance of Sir Charles Aitchison’s Commission, 
is designated the Civil Service of India. See above, p. 125. 

Where a child of a father or mother who has been naturaliased under 
the Naturalization Act, 1870 (33 & 34 Viet. c. 14), has during infancy 
become resident with the father or mother in any part of the United 
Kingdom he is, by virtue of s. 10 (5) of that Act, a naturalized British 
subject, and is entitled to be treated under the enactment reproduced 
by this clause as if he were a natural-bom British subject. The expres- 
sion includes a native of British India, but would, apparently, not include 
a subject of a Native State in India. 


93 , Subject to the provisions of this Digest, all vacancies Offices 

r eser ved 

liappening in any of the offices specified or referred to in the to civil 
Second Schedule to this Digest, and all sucli offices which may 
be created hereafter, must be filled from amongst the members Viet c. 
of the Civil Service of India belonging to the presidency 33 Geo. 
wherein the vacancy occurs. 8^57^] 


The provision of the Act of 1793 as to filling vacancies from among 
luembers belonging to the same presidency appears to be stiD in force, 
but has given rise to practical difficulties, and seems inapplicable to 
sudi offices as that of secretary to the Government of India. 


94 ,~-»(i) The autliorities in India by whom appointments Powwto 

, appoint 

are made to offices in the Civil Service of India may appoint natives of 
^-J^y native of India of proved merit and ability to any such 
office, although he has not been admitted to that service in ^ 
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(2) Every such appointment must be made subject to such 
rules as may be prescribed by the Governor-General in Council, 
and sanctioned by the Secretary of State in Council with the 
concurrence of a majority of votes at a meeting of the Council 
of India. 

(3) For the purposes of this section the expression * native 
of India ’ includes any person born and domiciled in British 
India, of parents habitually resident in British India, and 
not established there for temporary purposes only ; and the 
Governor-General in Council may by resolution define and 
limit the qualification of natives of India thus expressed ; but 
every resolution made by him for that purpose will be subject 
to the sanction of the Secretary of State in Council, and will 
not have force until it has been laid for thirty days before both 
Houses of Parliament. 

The enactment reproduced by this section is not very clearly ex- 
pressed, and runs as follows : — 

‘ Whereas it is expedient that additional facilities should be given 
for the employment of natives in India, of proved merit and ability, 
in the civil service of Her Majesty in India : Be it enacted, that nothing 
in the Government of India Act, 1858, or in the Indian Civil Service Act, 
1861, or in any other Act of Parliament or other law now in force in 
India, shall restrain the authorities in India by whom appointments are 
or may be made to offices, places, and employments in the civil service 
of Her Majesty in India from appointing any native of India to any such 
office, place, or employment, although such native shall not have been 
admitted to the said Civil Service of India in manner in s. 32 of the first- 
mentioned Act provided, but subject to such rules as may be from time 
to time prescribed by the Governor-General in Council and sanctioned 
by the Secretary of State in Council, with the concurrence of a majority 
of members present ; and that for the purpose of this Act the words 
** natives of India ’’ shall include any person bom or domiciled within 
the dominions of Her Majesty in India, of parents habitually resident 
in India, and not established there for temporary purposes only ; and 
that it shall be lawful for the Governor-General in Council to define 
and limit from time to time the qualification of natives of India tbu» 
expressed ; provided that every resolution made by him for such pur- 
pose shall be subject to the sanction of the Secretary of State in Council, 
and shall not have force until it has been laid for thirty days before both 
Houses of Parliament.* 

For the histoiy of the successive rules made under this section, see 
above, p. 1 24. The expression ‘ native of India ’ as defined by the sec- 
tion is construed as including persons bom or domiciled in a Native State. 



DIGEST OF STATUTORY ENACTMENTS 237 

05 _(i) Where it appears to the authority in India by Power to 
whom an appointment is to be made to any office reserved to 
members (rf the Civil Service of India, that a person not being 
a member of that service ought, under the specif circum- eertain 

CftS6S« 

stances of the case, to he appointed thereto, the aj^thority may [24 & 25 
appoint thereto any person who has resided for at least seven 
years in India, and who has, before his appointment, fulfilled 
all the tests (if any) which would be imposed in the like case 
on a member of that service. 

(2) Every such appointment is provisional only, and must 
forthwith be reported to the Secretary of State in Council, 
with the special reasons for making it ; and unless the Secretary 
of State in Council approves the appointment, with the con- 
currence of a majority of votes at a meeting of the Council of 
India, and within twelve months from the date of the appoint- 
ment notifies such approval to the authority by whom the 
«appointment was made, the appointment must be cancelled. 


PART IX. 

The Indian High Court.^. 

Coiistiiution, 

96 . — (l) (a) Each high court consists of a chief justice, Constitn- 
and as many judges, not exceeding fifteen (6), as His Majesty 
may think fit to appoint. [24 *^25 

(2) A judge of a high court must be — 

^ 104, 88. 2, 

(a) A barrister of England or Ireland, or a member of the >9 ] 
Faculty of Advocates in Scotland, of not less than five 
years’ standing ; or 

(i) A member of the Civil Service of India of not less than 
ten years’ standing, and having for at least three years 
serv^ as or exercised the powers of a district judge ; or 

(®) A person having held judicial office not inferior to that 
of a subordinate judge, or a judge of a small cause court, 
lor a period of not leas than five years ; or 
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{d) A person having been a pleader (c) of a high court for 
a period of not lesslhan ten years. 

(3) Provided that not less than one-third ci the judges of 
a high court, including the chief justice, must be such 
barristers or advocates as aforesaid, and that not less than 
one-third must be members of the Civil Service of India. 

(а) There are four chartered hi^ courts: at Calcutta, Madras, 
Bombay, and Allahabad. 

(б) There is power in all cases to raise the number to this maximum. 

(c) The word ‘ pleader * in the enactment reproduced by this Action 

apparently includes every one who has for ten years been allowed to 
‘ plead’ in the Indian sense, i. e. to act as a barrister in the high court, 
though not a barrister or member of the Faculty of Advocates. 

97. — (i) Every judge of a high court holds his office 
during His Majesty’s pleasure (a). 

(2) Any such judge may resign his office, in the case of the 
high court at Calcutta, to the Governor-General in Council, 
and in the case of any other high court to the local 
Government of the province in which tlie high court is 
established. 

(a) As to tenure during pleasure, see the note on s. 21 above. 

98. — (i) The chief justice of a liigh court has rank and 
precedence before the other judges of the same court. 

(2) All the other judges of a high court have rank and 
precedence according to the seniority of their appointments, 
unless otherwise provided by the terms of their appointment. 

99. The Secretary of State in Council may fix the salaries, 
allowances, furloughs, retiring pensions, and (where necessary) 
expenses for equipment and voyage of the chief justices and 
judges of the several high courts, and from time to time 
alter them, but any such alteration does not affect the salary 
of any judge appointed before the date thereof. 

For existing salaries and allowances, see note on s. 80. 

100. — (i) On the occurrence of a vacancy in the** office of 
chief justice of a liigh court, and during any absence of 
such a chief justice, the Governor-General in Council in 
case of the high court at Calcutta, and the local Govern- 
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ment in other cases, is to appoint one of the judges of the other 
same high court to perform the duties of chief justice of [24^*25 
the court until some person has been appointed by His Majesty j 

to the office of chief justice of the court, and has entered on 
the discharge of the duties of that office, or until the chief 
justice has returned from his absence, as the case requires (a). 

(2) On the occurrence of a vacancy in the office of any other 
judge of any such high court, and during any absence of any 
such judge, or on the appointment of any such judge to act 
as chief justice, the Governor-General in Council or local 
Government, as the case may be, may appoint a person, with 
such qualifications as are required in persons to be appointed 
to the high court, to act as a judge of the high court ; and 
the person so appointed may sit and perform the duties of 
a judge of the court until some person has been appointed by 
His Majesty to the office of judge of the court, and has 
entered on the discharge of the duties of the office, or until 
the absent judge has returned from his absence, or until the 
Governor-General in Council or local Government sees cause 
to cancel the appointment of the acting judge (b), 

(a) Apparently the person appointed to act for the chief justice need 
not be a barrister- judge, though the chief justice himself must be 
a barrister. See s. 97 above. 

(t) The appointment remains in force until the occurrence of one 
of the contingencies mentioned in this sub-section, and hence cannot 
be made for a specified time* Probably the * acting judge ’ referred 
to at the end of the sub-section is the judge acting as chief justice 
referred to above. There is no limit of time within wliieh the 
appointment must be made. See Rao Balmnt Singh v. Rani Kuh^ri 

R. 25 1 . A. 54, 76. 

Jurisdiction. 

101 . — (i) Subject to any law made by the Governor- 
fJeneral in Council (a), the several high courts have such 
juriBdiction, original and appellate, including admiralty 
diction in respect of offences committed on the high seas, and m . 13, 14. 
all such powers and authority over or in relation to thejji^p 
adminutration at justice, including power to appoint clerks *■ 
and other ministerial officers of the court, and power to make in, 0. 52, 
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rules for regulating the practice of the court, as are vested in 
them by charter, and subject to the provisions of any such 
law or charter, all such Jurisdiction, powers, and authority as 
were vested in any of the courts in the same presidency 
abolished by the Indian High Courts Act, 1861, at the date 
of their abolition (6). 

(2) Each of the high courts at Calcutta, Madras, and 
Bombay is a court of record and a court of oyer and terminer 
and gaol delivery for the territories under its jurisdiction. 


(3) Subject to any law which may be made by the Governor- 
General in Council, the said high courts have not and may 
not exercise any original jurisdiction in any matter con- 
cerning the revenue or concerning any act ordered or done in 
the collection thereof according to the usage and practice of 
the country or the regulations for the time being in force (c). 


(а) This power is reserved by s. 9 of the Indian High Courts Act, i86i . 

(б) The jurisdiction of the chartered high courts in India is based 
partly on their charters and partly on parliamentary enactments 
applying either to the high courts themselves or to their predecessorK. 

The charters are to l)e found in the Statutory Rules and Orders 
Revised, VoL VI. 

The statutory enactments still unrepealed with respect to the juris- 
diction of the high court are as follows :~ 

By 8. 13 of the Regulating Act of 1773 ( 1 3 Geo. Ill, c. 63) the Supreme 
Court of Judicature at Fort William was declared to have full po\^'t‘r 
and authority to exercise and perform all civil, criminal, admiralty, and 
ecclesiastical jurisdiction, and to appoint clerks and other ministerial 
officers, and to form and establish such rules of practice, and such rules 
for the process of the court, and to do all such things as might be found 
necessary for the administration of justice ai^d the due execution of 
all or any of the powers which by the charter might be granted and 
committed to the court. It was also to be at all times a court of record 
and a court of oyer and terminer and gaol delivery in and for the to^ii 
of Calcutta and factory of Fort William, and the limits thereof, and the 
factories subordinate thereto. 

Under s. 14 of the same Act, the new charter of the court, and the 
jurisdiction, powers, and authorities to bo thereby established, were to 
extend to all British subjects who should reside in the kingdoms or 
provinces of Bengal, Behar, and Orissa, or any of them, under the 
protection of the Company, and the court was to have full power and 
authority to hear and determine all complaints against any of His 
Majesty’s subjects for any crime, misderaeanours, or oppressimis, and 
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to ent^^tain* tear, aad determine any suite or actions whatsoever against 
any of Hia Majes^’^ subjeote in Bet^al, Behar, and Orissa, and any suit, 
action, or complaint against any person who at the time when the debt 
or cause of aoti<m or complaint had arisen had been employed by, or 
been directly or indirectly in the service of, the Company, or of any of 
His Majesty’s subjects. 

Section 156 of the East India Company Act, 1793 (33 f^eo. Ill, c. 52), 
enacted and declared that the power and authority of the supreme 
court at Calcutta extended to the high seas, and that the court should 
have full power and authority to inquire, hear, try, examine, and deter- 
mine, by the oaths of honest and lawful men, being British subjects resi- 
dent in the town of Calcutta, all treasons, murders, piracies, robbeiies, 
felonies, maimings, forestallings, extortions, trespasses, misdemeanours, 
oifences, excesses, and enormities, and maritime causes whatsoever, 
according to the laws and customs of the Admiralty of England, done, 
perpetrated, or committed upon any of the high seas, and to hue, 
imprison, correct, punish, chastise, and reform parties guilty and violators 
of the laws, in like and in as ample manner to all intents and purposes 
as the said court might or could do if the same were done, perpetrated, or 
committed within the limits prescribed by the charter, and not other- 
wise or in any other manner. 

The East India Act, 1797 (37 Geo. Ill, c. 142), after providing for 
the erection of courts of judicature at Madras and Bombay, gave those 
courts, by s. ir, the jurisdiction formerly exercisable by the mayor’s 
court at Madras and at Bombay, or by the courts of oyer and terminer 
or gaol delivery there, and declared, by s. 13, that these courts were to 
have full power to hear and determine all suits and actions that might be 
brought against the inhabitants of l^iadras and Bombay respectively in 
manner provided by the charter, subject however to the proviso in s. 108 
of this Digest. 

The Government of India Act, 1800 (39 & 40 Geo. Ill, c. 78), 
authorised the grant of a charter for the establishment of a supreme 
court at Madras. It was (s. 2) to have full power to exercise suejix civil, 
criminal, admiralty, and ecclesiastical jurisdiction, both as to natives 
and British subjects, and to be invested with such powers and authorities, 
privileges and immunities, for the better administration of the same, 
^nd to be subject to the same limitations, restrictions, and control 
^vithin Fort St. Geoi^ and the town of Madras, and the limits thereof, 
tt'Hd the factories subordinate thereto, and within the territories subject 
^0 or dependent on riie Government of Madras, as the supreme court 
at Fort William was invested with or subject to within Fort William or the 
^iiigdoms or provinces of Bengal, Behar, and Orissa. 

The Indian Bishops and Ck>urt8 Act, 1823 (4 Geo. IV, c. 71, s. 7), 
authorised the grant of a charter for the establishment of a supreme 
court at Bombay with jurisdiction corresponding to that previously 
given to the su|n:eaie court at Madras, and declared, by s. 17, that the 
supreme courts at Madras and Bombay were to have the same powers 
^ supreme court at Fort William in Bengal. 
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In 1828 an Act (9 Geo. IV, 0. 74) was passed for improving the 
administration of criminal justice in the East Indies. only 
Beckons now unrepealed in this Act are ss. 1, 7, 8, 9» 25, 26, $ 6 , and 1 10. 
By 8. 1 the Act is declared to extend to all persons and all places, as 
well on land as on the high seas, over whom or which the criminal 
jurisdiction of any of His Majesty's courts of justice erected or to be 
erected within the British territories imder the government of the 
United Company of Merchants of England trading to the East Indies 
does or shall hereafter extend. Sections 7, 8, and 9, which relate to 
accessories, and s. 52, which relates to punishments, are apparently 
superseded as to admiralty cases by the Admiralty Offences (Colonial) 
Act, 1849 (12 & 13 Viet. c. 96), and’ the Admiralty Jurisdiction (India) 
Act, 18^ (23 & 24 Viet. c. 88) (sec The Queen Empress v. Barton, 1 . L. R. 
16 Cal. 238), and as to other cases by the Indian Codes. 

Section 26 lays down a rule for interpreting criminal statutes, corif- 
si>onding to the rule embodied for India in the General Clauses Act of 
1897, and for the United Kingdom in the Interpretation Act, 1889. 

Section 56 extends to British India the provisions previously enacted 
for England by 9 Geo. IV, c. 31, a. 8, with respect to offences committed 
in two different places, or partially committed in one place and completed 
in another, but has been held not to make any person liable to puniHli- 
ment for a complete offence who would not have been so liable before. 
See Nga Hoong v. Beg,, 7 Moo. Ind. App. 72, 7 Cox C.C. 489. In this case 
some Burmese native subjects of the East India Company committed 
a murder on the Cocos Islands, which were then uninhabited islaiidb 
in the Bay of Bengal, within the limits of the Company’s charter. They 
were convicted under the Act of 1828 by the supreme court of Calcutta, 
but the conviction was reversed by the Privy Council, It was held 
that the place in which the offence was committed was, but the offendcib 
l)ersonally were not, within the jurisdiction conferred by the statute, 
and that the object of the statute was only to apply to the East Indiefci 
the enactment previously passed for England. 

Section no of the Act of 1828 has been repealed, except so far as 
it is in force in the Straits Settlements. 

The Admiralty Offences (Colonial) Act, 1849 (12 & 13 Viet, c. 96), 
enacts that if any person within any colony (which is to include British 
India, 23 & 24 Viet. c. 88, s. i) is charged with the commission of any 
offence committed upon the sea or in any haven, river, creek, or place 
where the admiral has jurisdiction, or being so charged is brought for 
trial to any colony, all magistrates, justices of the peace, public prose- 
cutors, juries, judges, courts, public officers, and other persons in the 
colony are to have the same jurisdiction and authority with respect to 
the offence as if the offence had been committed upon any wgters situato 
within the limits of the local jurisdiction of the courts of criminal 
justice of the colony. 

The Act further enacts (s. 3) that where any person dies in any colony 
of any stroke, poisoning, or hurt, having been feloniously stricken» 
poisoned, or hurt upon the sea, or in any haven, river, creek, or pl^^ 
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where the admiJ»l hae jurifidioti<Mi, or at any place out of the colony, 
every offence o<»iimitted in respect of any such case, whether amounting 
to the offence cff murder or of manslaughter, or of being accessory before 
the fact to murder, or after the fact to murder or manslaughter, may 
be dealt with and punished in the colony as if the offence had been 
wholly committed in the colony ; and if any person is charged in any 
colony with any such offence resulting in death on the sea, or in any such 
haven, &c., the offence is to be held for the purposes of the Act to have 
been wholly committed upon the sea. 

The Admiralty Jurisdiction (India) Act, i860 {23 & 24 Viet. c. 88), 
provides (s. 2) that where any person within any place in India is charged 
with the commission of any offence in respect of which jurisdiction is 
given by the Act of 1849, or, being so charged, is brought for trial under 
that Act to any place in India, if before his trial he makes it appear that 
if the offence charged had been committed in that place he could have 
been tried only in the supreme court of one of the three presidencies in 
India, and claims to be so tried, the fact is to be certified, and he is to 
be sent for trial and tried accordingly. 

The Indian High (Courts Act, i86r (24 & 25 Viet. e. 104), abolished 
the supreme courts at Calcutta, Madras, and Bombay, and the Corn- 
pany's courts of appeal at those places, and provided for the establish- 
ment by charter of high courts at those places. 

Under s. 9, * each of the high courts to be established under this 
Act shall have and exercise all such civil, criminal, admiralty and vice- 
admiralty, testamentaiy, intestate, and matrimonial jurisdiction, 
original and appellate, and all such powers and authority for and in 
relation to the administration of justice in the presidency for which 
it is established, as Her Majesty may by such letters patent as aforesaid 
grant and direct ; subject, however, to such directions and limitations 
as to the exercise of original, civil, and criminal jurisdiction beyond 
the limits of the presidency towns as may be prescribed thereby, and 
save as by such letters patent may be otherwise directed ; and, subject 
and without prejudice to the legislative powers in relation to the 
matters aforesaid of the Governor-General of India in Council, the 
high court to be established in each presidency shall have and exercise 
all jurisdiction, and every powder and authority whatsoever in any 
manner vested in any of the courts in the same presidency abolished 
under this Act at the time of the abolition of such last-mentioned 
<Jourts.’ 

Section n declares that the existing provisions applicable to the 
supreme courts are to apply to the high courts. 

The' Courts (Colonial) Jurisdiction Act, 1874 (37 & 38 Viet. 0. 27), 
enacte, by s. 3, that when, by virtue of any Act of Parliament, a person 
18 tried in a court of any colony (which by s. 2 is to include British 
India) for any crime or offence committed upon the high seas or else- 
where out of the territorial limits of the colony and of the local juris- 
diction of the court, or, if committed within that local jurisdiction, 
iiiade punti^ble by that Act, ho sludl, upon conviction, be liable to 

H 2 
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such pm^ment as might have been inflicted upon him il the crime 
or oflenoe had been committed within the limits of the colony and of 
the local jurisdiction of the courts and to no other* Provided that if 
the crime or oflenoe is not punishaHe by the law of the colony in which 
the trial takes place, the person shall, on conviction, be liable to such 
punishment (other than capital punishment) as seems to the court most 
nearly to correspond to the punishment to which he would have been 
liable if the crime or ofl^ce had been tried in England* 

The Territorial Waters Jurisdiction Act, 1878 (41 A 42 Viet, c, 73), 
which was passed in consequence of the decision in the Franconia 
{R, Y. Keyn, 2 Ex. 169), and which extends to India, declares that an 
offence committed by a person, whether he is or is not a subject of 
Her Majesty, on the open sea within the territorial waters of Her 
Majesty's dominions, is an offence within the jurisdiction of the admiral, 
although it may have been committed on board or by means of a foreign 
ship, and the person who committed the offence may be arrested, tried, 
and punished accordingly. Proceedings for the trial and punishment 
of a person who is not a subject of Her Majesty, and is charged witli 
any such offence as is declared by the Act to be within the jurisdiction 
of the admiral, are not to be instituted in British India except with 
the leave of the governor-general or the governor of the presidency. 
For the purpose of any offence declared by the Act to be within the 
jurisdiction of the admiral, any part of the sea within one marine league 
of the coast, measured from low-water mark, is to be deemed to be open 
sea within the territorial waters of Her Majesty's dominions. 

Under the Colonial Courts of Admiralty Act, 1890 (53 & 54 Viet, 
c. 27), the Legislature of British India may declare certain courts to 
Ije colonial courts of admiralty, and courts so declared have the adiuir' 
alty jurisdiction described in the Act. Under this power the Legis- 
lature of India has, by Act XVI of 1891, s. 2, declared the high courU 
at Calcutta, Madras, and Bombay, as well as the courts of the recorder 
at Rangoon, the Resident at Aden, and the district court of Karachi, 
to be colonial courts of admiralty. 

The Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), provider, 
by 8 . 686 , that ‘ where any person, being a British subject, is charged 
with having committed any offence on board any British ship on the 
high seas or in any foreign port or harbour, or on board any foreign 
ship to which he does not Mong, or, not being a British subject, is 
charged with having committed any offence on board any. British shif) 
on the high seas, and that person is found within the jurisdiction of 
any court in Her Majesty's dominions which would have had cogniz- 
ance of the offence if it had Leen committed on board a British ship 
within the limits of its ordinary jurisdiction, that court shalLhave juris- 
diction to try the offence as if it had been so committed ; but nothing 
in this section is to nSect the Admiralty Offences (Colonial) Act, 1849 ' 

Section 687 of the same Act provides that ‘all offences agaiuBt 
property or person committed in or at any place, cither ashore or 
afloat, out of Her Majesty's dominions by any master, seaman, or 
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apprentice who, at the iime when the offence is oommitted, is, or 
within three months previously has been, employed in any British 
ship, shall be deemed to be offences of the same nature respectively, 
and be liable to the same punishments respectively, and be inquired 
of, heard, tried, determined, and adjudged in the same maimer and 
by the same courts and in the same places as if those offences had been 
committed within the jurisdiction of the Admiralty of England ; and 
the costs and expenses of the prosecution of any such offence may be 
directed to be paid as in the case of costs and expenses of prosecn* 
tions for offences committed within the jurisdiction of the Admiralty 
of England.* 

It seems to follow from these several enactments, and from pars, zg 
and 32 of the CSiarters, that where a chartered high court exercises 
jurisdiction in respect of— 

(1) an offence committed on land, both the procedure and the 
substantive law to be applied are those of British India, i. e. both 
the Code of Criminal Procedure and the Penal Code apply ; 

(2) an offenoe committed at sea by a native of British India, the 
position is the same ; 

(3) an offence committed at sea by any other person, whether within 
territorial waters or beyond them, the procedure is regulated by 
British Indian law, but the nature of the crime and the punishment 
are determined by English law. 

See Queen Empress v. Barton, 1 . L R. 16 Cal. 238, and Mayne, 
Criminal Law of India, chap. ii. 

(c) The enactment reproduced by this sub-section was probably 
suggested by the Patna case, as to which see Stephen’s Nnnoom^r r ni 
Impey, chap. xii. In 1873 certain licensed liquor-vendors moved the 
high court at Calcutta for a mandamus to compel the Board of Revenue 
to issue rules prescribing the fees payable for liquor licences, but it was 
held that the matter related wholly to the revenue, and that therefore 
by 21 Geo. Ill, c. 70, s. 8, the high court had no jurisdiction (Re Avdvr 
Ghundra Shaw, ii l^ng. L. K 250). In a later Madras case (1876) 
doubts were expressed as to the extent to which the enactment was 
still in force, and, in^ particular, whether it hod not been repealed 
except as to land revenue. See CdUe/dor of Sea Customs v. Panniar 
GhUhambaram, I. L. R. i Mad. 89. In any case it applies only to the juris- 
diction derived from the supreme court, i. e. to the original jurisdiction. 


102 . Each of the high courts has superintendence over Powers of 
all courts for the time being subject to its appellate jurisdiction, court with 
and may do any of the followring things ; that is to say— 

(a) call for returns; 


(h) direct the transfer of any suit or appeal from any *5 
such court to any other court of equal or superior juris- 104, 15.] 


diction ; 
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(c) make and iasue general rules for regulating the practice 
and proceedings of such courts. 

(d) prescribe forms for any proceedings in such courts, and 
for the mode of keeping any books, entries, or accounts 
by the officers of any such courts ; and 

(e) settle tables of fees to be allowed to the sheriffs, attorneys, 
and all clerks and officers of such courts. 

Provided that all such rules, forms, and tables require the 
previous approval, in the province of Bengal of the Governor- 
General in Council, and in the province of Madras or Bombay 
or the North-Western Provinces of the local Government (a). 

(a) As to the relations of the high courts to the subordinate courts, 
see further above, pp. t 27. 1 56. 

103. —(i) Subject to any law made by the Governor- 
General in Council, each high court may by its own rulen 
provide as it thinks fit for the exercise, by one or more judges, 
or by division courts constituted by two or more judges of the 
high court, of the original and appellate jurisdiction vested 
in the court. 

( 2 ) The chief justice of each high court determines wliat 
judge in each case is to sit alone, and what judges of tlie 
court, whether with or without the chief justice, are to 
constitute the several division courts. 

104, — (i) (o) The Governor-General in Council may by 
order transfer any territory or place from the jurisdiction of 
one to the jurisdiction of any other of the high courts, and 
authorize any high court to exercise all or any portion of its 
jurisdiction in any part of British India not included within 
the limits for which the high court was established (6), and 
also to exercise any such jurisdiction in respect of Christian (^) 
subjects of His Majesty resident in any part of India outside 
British India (6). 

( 2 ) The Governor-General in Council must transmit to the 
Secretary of State an authentic copy of every order made 
under this section. 
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( 3 ) Hifl Majesty may signify, through the Secretary of 
State in Council, his disallowance of any such order, and such 
disallowance makes void and annuls the order as from the day 
on which the governor-general makes known by proclama- 
tion or by signification to his council that he has received 
notification of the disallowance, but no act done by any high 
court before such notification is invalid by reason only of such 
disallowance. 

( 4 ) Nothing in this section affects any power of the Governor- 
General in Council in legislative meetings. 

(а) As to the object and construction of this section, see Minutes by 
Sir H. S. Maine, No. 45. 

(б) For orders made under this provision, see Notifications, Nos. 178, 
180, 18 1, of September 23, 1874 * Mayne, Criminal Law of Indian p. 258, 
It would seem that s. 3 of the Act of 1865 (reproduced by this provision) 
only empowered the governor-general to make an order transferring 
any territory from the jurisdiction of one court to the jurisdiction of 
another, and that the second branch of the section was only to enable 
the governor-general to authorize the court to which such transfer was 
made to exercise jurisdiction. If this is so, the Governor-General in 
Council could not either by order or legislation extend the local and 
personal jurisdiction of the high court at Allahabad over the province 
of Oudli, or authorize two of the judges of the high court to sit at 
Lucknow to try cases arising in Oudh, or empower the Chief Com- 
missioner of Oudh to transmit cases from Oudh for trial at Allahabad 
by judges of the high court there. 

(c) ‘The comprehensive term “Christian” was doubtless used 
because it might be convenient to give a particular high court matri- 
monial and testamentary jurisdiction over all Christian subjects.’ 
Minutes by Sir H. S, Maine, Nos. 44, 45. 

(d) i.e. in Native States. See s. 124. 


106, — (i) Subject to any law made by the Governor- 
General in Council (a), the governor-general and each of the 
governors of Madras and Bombay, and each of the ordinary and 
extraordinary members of their respective councils, is not — 
(«) subject to the original jurisdiction of any high court 
by {eason of anything counselled, ordered, or done by any 
of them, in his public capacity only ; nor 
(b) liable to be arrested or imprisoned in any suit or pro- 
ceeding in any high court acting in the exercise of its 
original jurisdiction ; nor 


Exemp- 
tion from 
jurisdic- 
tion of 
high 
court in 
public 
capacity. 
fi3 Geo. 
Ill, c. 63, 

ss. IS, 17- 

21 Geo. 
ni, 0. 70, 
8. 1. 
37G*o. 
Ill, C.I42 
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«. II. (e) subject to the original criminal jurisdiction (rf any hirii 
Ueo. HI, court in respect of any misdemeanour at common law, or 
4 under any Act of Parliament^ or in respect of any act which 

c. 41, 8. 7.] if in England would have been a misdemeanour. 

( 2 ) The exemption under this section from liability to arrest 
and imprisonment extends also to the chief justices and other 
judges of the several high courts. 

(a) The enactments reproduced by this section apply only to the 
original jurisdiction of the high courts, and are not excepted from the 
legislative power of the govemor-general’s council by 24 & 25 Vict, 
e. 67, 8 . 22. The exemptions from jurisdiction granted by 21 Geo. Ill, 
c. 70, and reproduced in this section, were granted in consequence of 
the proceedings in the Cossijurah case. »See above, p. 54; Mayno, 
Crimimi Law of India, p. 301 ; and Jehanpr v. Secretary of State fur 
India, 1 . L. R. 27 Bom.iSg. 


Written 106. Subject to any law made by the Governor-General 
gove^OT- Council, the order in writing of the Governor-General in 

proceeding, civil or criminal, in 
lion for any high court acting in the exercise of its original juris- 
fn any* diction, a full justification of the act, except so far as the a( t 
India extends to any [European] British subject of His Majesty (a) , 


gi Geo. but nothing in this section exempts the governor-general, or 
88 . 2 , ^ 3 , ^ 4 !] any member of his council, or any person acting under their 


orders, from any proceedings in respect of any such act before 


any competent court in England. 


(fl) The expression in the Act of 1780 is ‘ British subjects,* which 
of course must be construed in the narrower sense. As to the circum' 
stances out of which this enactment arose, see above, pp. 54 foil, and 
Mill’s British India, iv. 373-375 ; Cowell’s Tagore Lectvres, p. 72 ; 
Nuncmar and Impey, ii. 189. ^ to the limitations formerly imposed 
on the powers of the Indian Governments in dealing with European 
British subjects, see In re Ameer Khan, 6 B. L. R. 446, and the notes 
on SB. 63 and 79 of this Digest. The enactments reproduced by thi^ 
section do not apply to the Governments of Madr^ and Bombay. 
They are applied to the existing high courts by the conjoint operation 
of 39 & 40 Geo. Ill, c. 79, s. 3 ; 4 Geo. IV, 0. 71, s. 7 ; and 24 & 25 Vict. 
0, 104, s. zx, but appear to affect only the original jurisdiction of the 
high courts. 


Procedure 
in ease of 



107.*— (i) (a) Subject to any law made by the Governor- 
General in Council, if any person makes a complaint in 
writing, and on oath, to the high court at Calcutta of any 
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oppreflfiion or injury alleged to liave been cauRed by any order 
of the govemor-j^neral, or any member of hie cjouncil, 
and gives secnirity to the satisfaction of the high court to 
prosecute his complaint by indictment, information, or 
action before a competent court in the United Kingdom 
within two years from the making of the same or from the 
return into the United Kingdom of the person or persons 
complained against, he is entitled to have a true copy of any 
order of which he complains produced before the high court, 
and authenticated by the court, and he and the persons 
against whom he complains may examine witnesses on the 
matter of the complaint. 


by goror* 
nor-gene- 
ral or hif) 
council. 
[21 Geo. 
Ill, c. 70, 
8s. 5, 6.] 


(2) The high court must, if necessary, compel the atten- 
dance and examination of witnesses in any such case in the 
same manner as in other criminal or civil proceedings. 


(3) Sections forty to forty-five of the East India Company 13 Geo. 
Act, 1772, apply in the case of proceedings under tliis section 
as in the case of the proceedings referred to in those sections. 


(a) The provision reproduced by this section has remained a dead 
letter from the date of its enactment, appears to be unnecessary, and 
could he repealed by Indian legislation. It does not apply to the 
Madras High Court, Re Wallace, I. L. R. 8 Mad. 24. 

The sections referred to in sub-section (3) give jurisdiction to the 
Court of King’s Bench, now the High Court, and provide for the 
taking of evidence in India, and its admissibility in England. 


Law to be administered. 

108 . Su bject to any law made by the (Jovernor-General in Law to he 

n *1 ' . 1 • • * 1 adminia- 

Louncil, the high courts, in the exercise of their original tered in 
jurisdiction, shall, in matters of inheritance and succession to j 
lands, rents, and eoods, and in matters of contract and*"®*®"'! 
dealing between party and party, when both parties are sub- sion. 
ject to tl^e same personal law or custom having the force of o. 
law, decide according to that personal law or custom, and 
u^hen the parties are subject to different personal laws or c. 
custom having the fwroe of law, decide according to the law ’ ' . 
or custom to wUeh the defendant is subject. 
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This section reproduces the enactments marginally notod so far as 
they appear to represent existing law. The qualifying words at the 
beginning of the clause represent existing law, the enactments margin, 
ally noted being, under 24 A 25 Viet. 0. 67, s. 22, capable of being altered 
by Indian legislation. 

In Warren Hastings’ celebrated plan for the administration of 
justice, proposed and adopted in 1772, when the East India Company 
first took upon themselves the entire management of their territories 
in India, the twenty-third rule specially reserved their own laws to the 
natives, and provided that ‘ Moulavies or Brahmins ’ should respectively 
attend the courts to expound the law and assist in passing the decree. 

Subsequently, when the governor-general and council were invested 
by Parliament with the power of making regulations, the provisions 
and exact words of Warren Hastings’ twenty-third rule were intro- 
duced into the first regulation enacted by the Bengal Government 
for the administration of justice. This regulation was passed on 
April 17, 1780. 

By section 27 of this regulation it was enacted ‘ that in all suits 
regarding inheritance, marriage, and caste, and other religious usages 
or institutions, the laws of the Koran with respect to Mshomedans, 
and those of the Shaster with respect to Gentoos, shall be invariably 
adhered to.’ This section was re-enacted in the following year, in the 
revised Code, with the addition of the word ‘ succession.* Section 17 
of the Act of 1781 constitutes the first express recognition of Warren 
Hastings’ rule in the English Statute Law. Enactments to the same 
effect have since been introduced into numerous subsequent English 
statutes and Indian Acts, — see, for example, 37 Geo. Ill, c. 142, s. 13 ; 
Bombay Regulation IV of 1827, s. 26 ; Act IV of 1872, s. 5 (Punjab) 
as amended by Act XII of 1878 ; Act III of 1873, s. 16 (Madras) ; Act 
XX of 1875, 5 (Central Provinces) ; Act XVIII of 1876, s. 3 (Oudh) ; 

Act XII of 1887, 8* 37 (Bengal, North-Western Provinces, and Assam) ; 
Act XI of 1889, 8. 4 (Lower Burma). See also clauses 19 and 20 of the 
Charter of 1865 of the Bengal High Court, the corresponding clauses 
of the Madras and Bombay Charters, and clauses 13 and 14 of the 
Charter of the North-Western Provinces High Court. 

The effect of 21 Geo. HI, c. 70, s, 17, b explained in Sarkiesv. 
Pro 8 onn$ Mayi Daai^ I. L. R. 6 Cal. 794 (application for dower by the 
widow of an Armenian), and Jagai Mdhini Dasi v. Dtvarkanath Beisahh, 
I. L. R. 8 CaL 582 (where it was held that there was no question of 
succession or inheritance). 

The Indian Contract Act (IV of 1872) contains a saving (s. 2) for any 
statute. Act, or regulation not thereby expressly repealed. This 
saving has been held to include the enactment reprodudhd by tbie 
section, under which matters of contract are, within the presidency 
towns, but not dsewhere, directed to be i^ulated by the personal la^' 
of the party, and thus, paradoxically enough, certain rules of Hindu 
law have maintained their footing in the last part of British India 
where they might have been expected to survive. See Ncbin Churd^ 
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Bannerjee v* Somesfi Chnnder Ohme, L L R. 14 CaL 781, where it was 
held that the custom of damdupU {Law Quarterly Review for 1896, 
p. 45) was siffl in force in Calcutta. If, however, any native law or 
custom is already inconsistent with the terms of the Contract Act, it 
would be held to be repealed See Modhub Chnnder Poranamah v. 
Eajeoomr Doss, 14 Beng. Law Rep. 76, p. 4. 

The leading case on the extent to which English law has l)een intro- 
duced into India is the Mayor of Lyons v. East India Company (1836), 
reported i Moo. P. C. 176, and also, with useful explanatory and illus- 
trative matter, 3 State Trials, N. S. 647. The Judicial Committee in 
this case laid down the principle that the general introduction of 
English law into a conquered or ceded country does not draw with it 
such parts as are manifestly inapplicable to the circumstances of the 
settlement, apd decided in particular that the English law incapaci- 
tating aliens from holding real property to their own use and trans- 
mitting it by devise or descent had never been expressly introduced 
into Bengal, and that the Statute of Mortmain, 9 Geo. II, c. 36, did 
not apply to India. See also the famous judgement of Lord Stowell 
in The Indian Chief, (1800) 3 Rob. Adm. 12 at pp. 28, 29 (quoted 
below, p. 354); Freeman v. Fairlie, (1828) i Moo. Ind. App. 304, 
2 State Trials, N. S. 1000 ; Advocate^Oeneral of Bengal v. Ranee Sur- 
iwmye Dossee, (1863) 2 Moo. P. C.. N. S. 22 (law as to forfeiture for 
suicide); and Ram Coomar Coondoo v. Chnnder Canto Mooherjee, 
(1876) L. R. 2 App. Cas. 186 (law as to maintenance and champerty). 
And as to the effect of successive charters in introducing English law 
into India, see above, p, 34 ; Morley’s Digest, Introduction, pp. xi, 
xxiii ; and Mr. Whitley Stokes’ preface to the first edition of the older 
statutes relating to India (reprinted in the edition of 1881 ). 


Advocate-General. 


109 .— (i) His Majesty may, by warrant under his Royal 
Sign Manual, appoint an advocate-general for each of the 
provinces of Bengal, Madras, and Bombay (a). 

(2) The advocate-general for each of those provinces may 
take on behalf of His Majesty such proceedings as may be 
taken by His Majesty’s Attorney-General in England (6). 

(u) The advocate-general for Bengal is a lavr officer of the Govern- 
ment of India* 


Appoint- 
ment and 
powers of 
advocate- 
general. 
[53 Geo. 
Ill, C.155, 


S. III. 

21 &22 
Viet. c. 
106, 8. 29.] 


(^) See Secretary of Stale for India v. Bombay Landing and Shipping 
Omfaitff, 5 Bom. H. C. R. 0 . C. J., 42, and Act X of 1875, ss. 144, 146. 



252 


GOVERNMENT OF INDIA 


[CH. 


PART X. 

Egclbsustioal Estabushhbnt. 

Jurisdic- 110 .— (i) The bishops of Calcutta, Madras, and Bombay (a) 

ofbdian such ecclesiastical jurisdiction and 

episcopal functions as His Majesty may, by letters patent, 
lE 0. 155, direct for the administering holy ceremonies, and for the 
wui. superintendence and good government of the ministers of the 
^*92 93 Church of England within their respective dioceses. 

94 ] (2) The Bishop of Calcutta is the metropolitan bishop in 

India, subject nevertheless to the general superintendence and 
revision of the Archbishop of Canterbury. 

(3) Each of the bishops of Madras and Bombay is subject 
to the Bishop of Calcutta as such metropolitan, and must at 
the time of his appointment to his bishopric or at the time of 
his consecration as bishop take an oath of obedience to the 
Bishop of Calcutta in such manner as His Majesty by letters 
patent may be pleased to direct ( 6 ). 

(4) His Majesty may, by letters patent, vary the limits of 
the dioceses of Calcutta, Madras, and Bombay. 

[37 & 38 (5) Nothing in this Digest or in any such letters patent 

8 1 3 r ^ aforesaid prevents any person who is or has been bishop of 
any diocese in India from performing episcopal functions, not 
extending to the exercise of jurisdiction, in any diocese or 
reputed diocese at the request of the bishop thereof. 

(a) The bishops of Calcutta, Madras, and Bombay are the only 
Indian bishops who are referred to in the Acts relating to India. Bishops 
have also been appointed, under letters patent or otherwise, for Obots 
l^agpore, Lahore, Lucknow, Rangoon, Tinnevelly, and Travancore. 

(h) As to these oaths, see 28 & 29 Viet. c. 122, and 31 & 32 Viot. 
c. 72, 8. 14. Under 37 & 38 Viet. c. 77, s. 12, the archbishops of 
Canterbury or York may, in consecrating any person to the office of 
bishop for the purpose of exercising episcopal functions elsewhere than 
in England, dispense with the oath of doe obedience to die archbishop. 

to The Bishop of Calcutta ihay admit into the holy 

^ orders of deacon or priest any person whom he, on examina- 
orders, tion, deems duly qualified specially fm* the purpose of taking 
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oM himseK the cure of bou1«, or ofiSciating in any spiritual [4 Geo. IV, 
capacity within the limits of the diocese of Calcutta, and 
residinu thorcui. 

(2) The deposit with the bishop of a declaration of such 
a purpose, and a written engagement to perform the same, 

.signed by the person seeking ordination, is a sufficient title 
with a view to his ordination. 

(3) It must be distinctly stated in the letters of ordination 
of every person so admitted to holy orders that he has been 
ordained for the cure of souls within the limits of the diocese 
of Calcutta only. 

(4) Unless a person so admitted is a British subject, he 
is not required to take the oaths and make the subscriptions 
which persons ordained in England are required to take and 
make (a). 

(a) The enactment reproduced by this section appears to apply 
only to the Bishop of Calcutta, and is probably unnecessary, as being 
covered by the general language of the lettera patent enabling the 
Bishop of Calcutta to perform all the functions peculiar and appropriate 
to the office of bishop within the diocese of Calcutta. 

112 . If any person under the degree of bishop is appointed Consecra* 

tion of 

to the bishopric of Calcutta, Madras, or Bombay, being at tlie person 
time of his appointment resident in India, the Archbishop of 
Canterbury, if so required to do by His Majesty by letters 
patent, may issue a commission under liis hand and seal, [3 *4 
directed to tlie two remaining bishops, authorizing and c. 85, s. ' 
charging them to perform all requisite ceremonies for the 
consecration of the person so to be appointed, 

113 , — (i) There may be paid to the bishops and arch- balarics 

j ^ ^ * andallow- 

deacons of Calcutta, Madras, and Bombay, out of the revenues ances of 
of India, such salaries (a), commencing from the time at which Xh- 
I'hey take upon themselves the execution of their office, and 
such [pensions {b) and] allowances as may be fixed by theilic. 155, 
Secretary of State in Council, but any power of alteration ^ 
under this enaotment shall not be exercised so as to impose 
any additional charge on the revenues of India. 3*4 
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€. 85, BS. 
90, 96, 97. 
98, xoo, 

lOI, 
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Viot. c. 

1 19, SB. 

3. 4- 
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3. 2, 3,] 


Furlough 
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[34 & 35 
Vict.c,62. 


ENtabliuh- 
meni of 
chaplains 
of Church 
of Scot- 
land. 

1 3 & 4 
Will. IV, 
c. 85, s. 
102J 


Saving as 
to grants 
to Chris- 
tians. 

&4 

ill. IV, 
0. 85, 8. 
102.] 




(2) There are to be paid out of the revenuee of India the 
expenses of visitations of the said bishops, and of the providing 
a suitable house for the residence of the Bishop of Calcutta (c), 
but no greater sum may be issued on account of those 6 xpeutie» 
than is allowed by the Secretary of State in Council. 

(a) As to the existing salaries, see note on s. 80. 

(t) This statement of the law is not strictly accurate. Ponsiont?, as 
distinguished from allowances, appear to be still paid under 4 Geo. IV, 
c. 71, s. 3, 6 Geo. IV, c. 85, s. 15, and 3*4 Will. IV, c. 85, s. 96, and nut 
under 43 Viet. c. 3, s. 3. But it seems hardly worth while to reproduce 
here the specific provisions about bishops' [tensions. 

(c) The statutoiy obligation to provide a house for the Bisliop of 
Calcutta is exhausted, but it may have been construed as including an 
obligation to maintain his house. 

114 . His Majesty may make such rules as to tlie leave of 
absence of the several Indian bishops on furlough or medical 
certificate as seem to His Majesty exj)edient. 

115 . — (i) Two of the chaplains appointed in each of the 
presidencies of Bengal, Madras, and Bombay must always be 
ministers of the Church of Scotland, and are entitled to have 
from the revenues of India such salary as is from time to time 
allotted to the military chaplains in the several presidencie.s. 

(2) The ministers so appointed cliaplains must be ordained 
and inducted by the presbytery of Edinburgh according to the 
forms and solemnities used in the Church of Scotland, and are 
subject to the spiritual and ecclesiastical jurisdiction in all 
things of the presbytery of Edinburgh, whose judgements are 
subject to dissent, protest, and appeal to the Provincial Synod 
of Lothian and Tweeddale and to the General Assembly of 
the Church of Scotland. 

116 . Nothing in this Digest prevents the Governor-General 
in Council from granting, with the sanction of the Secretary 
of State in Council, to any sect, persuasion, or community of 
Christians, not being of the Church of England or Church of 
Scotland, such sums of money as may be expedient for tlie 
purpose of instruction or for the maintenance of places of 
worship. 
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PART XL 


Offencbs, Pbjjalties, and Peoceduke. 

117. If holding office under the Crown in India 

does any of the following things ; that is to say,— 

(1) If ho oppresses any of His Majesty’s subjects (a) witJiin 
liis jurisdiction or in the exercise of his authority : 

( 2 ) If (except in case of necessity, the burden of proving 
which shall be on him) he wilfully disobeys or wilfully 
omits, forbears, or neglects to execute any orders or 
instructions of the Secretary of State : 

(j) If he is guilty of any wilful breach of the trust and 
duty of his office and employment : 

( 4 ) If, being the governor-general, or a governor, or a 
member of the council of the governor-general or of a 
governor, or being a person employed or concerned in the 
collection of revenue or the admmistratioii of justice, he 
ib concerned in or has any dealings or transactions by 
way of traffic or trade in any part of India ( 6 ) [otherwise 
than as a shareholder in any joint-stock company or 
trading corporation] ; 

(5) If he accepts or receives for his own use, in the discharge 
of his office, any gift, gratuity, or reward, pecuniary or 
otherwise [except in accordance with rules made by the 
Secretary of State as to the receipt of piesents], and 
except in the case of fees paid to barristers, physicians, 
surgeons, and chaplains in the way of their respective 
professions ; 

he is guilty of a misdemeanour. 

If a person is convicted of having accepted or received any 
such gift, gratuity, or reward, the court may order that the 
sift, gratuity, or reward, or any part thereof, be restored to 
the person who gave it, and that the whole or any part of any 


Certain 
actb to be 
mibde- 
meanours: 
Oppres- 
sion. 

( 10 Oeo. 
Ill, c. 47, 
s. 4.] 

Wilful dib- 
obedicnce. 
[33 Geo. 
Ill, c, 52, 

b. 65. 

3 &4 
Will. IV, 

e.8s,8.So.J 
Breach of 
duty. 

1 33 Goo. 

Ill, c. 5^1 
8. 65. 

3&4 
Will. IV, 
o.85,s.8o.J 
Trading. 

1 33 Goo. 
Ill, c. 52, 
8. 137. 

3 &4 
Will. IV, 

c. 85,8.76.] 
Receiving 
presents. 
[13 Geo. 
Ill, c. 63, 
ss. 23, 24, 
25 - 

33 Geo. 

ill, c. 52. 

ss. 62, 64. 

3 &4 
Will. IV, 
c.85,8.76.] 
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fine imposed on the ofien^ be pud m given to the prosecutur 
at informer, as the court may direct (e).‘ 

(а) The expieesion * His Majesty’s subjects * in the Act of 1770 
(10 Geo. in, c. 47, s. 4) was us^ at a timeu^ien it was very doubtful 
how far Ihe sovereignty of the British Crown extended over natives of 
India, at all events outside the presidency towns, and was possibly 
intended to be used in the narrower sense formerly attributed to the 
expression ‘ British subjects.’ See note (c) on s. 63 above. 

(б) The expression in the Act of 1793 (33 Geo. Ill, c. 52, s. 13;) 

^ within any of the provinces of India or other parts.’ 

(c) This section reproduces with as much exactness as seems practic- 
able the several enactments noted in the margin. In many cases 
enactments dealing with the same offence use rlifferent language, and 
apply to different classes of persons. The provisions reproduced from 
3 & 4 Will. IV, c. 85, cannot be altered by Indian legislation. Sec 24 
& 25 Viet. c. 67, 8. 22. 

The words 'otherwise than as a shareholder in any joint-sioitk 
company or trading corporation,’ and ' except in accordance with rules 
made by the Secretary of State as to the receipt of presents,’ do not 
occur in the enactments reproduced, but represent the limitations 
placed in practice on the extremely general language of the enactments. 

Similar prohibitions of trading or lending money are contained in 
enactments of the Indian legislatures. See, e. g., Act XV of i84<S 
(trading by officers of chartered courts) ; Act II of 1874, 
administrator-general); Acts VII of 1878, s. 74, and XIX of 1881, 
s. 73 (by forest officers) ; Acts V of 1861, s. 10, XXIV of 1859, s. 19 ; 
Bombay Act VII of 1867, s. ii (by police officers) ; Acts XI of 1876, 
8. 34, and V of 1879, s- 3 (by officers of presidency banks) ; Act XVIIi 
of 1881, 8. 155 ; Bombay Act V of 1879, s. 31 ; Madras Regulation I 
of 1803, 8. 40 ; Madras Regulation II of 1803, s. 64 ; Bengal Regulation 
II of 1793, (^y revenue officers); Bengal j^gulation XXXVIU 

of 1793, 8. 2 (loans by civil servants). 

As to the rules prohibiting the receipt of presents by governors of 
and servants of the Crown in British Colonies, see Todd, Pariiamn- 
tary Government in the British Colonies, p. 153 (second edition). 

Loans to 118 .~”(i) If any British subject, without the previous 
princes, consent in writing of the Secretary of State in Council or of 
lll,^i42, Governor-General in Council or of a local Government, 
8. 28.] by himself or another— 

(а) lends any money or other valuable thing to any native 
prince in India ; or 

(б) is concerned in lending money to, or raising or procurii^g 

money for, any such native prince, or becomes security 
for the repayment of any sucli money ; or 
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(c) tends any money or other valuable thing to any other 
person for the purpose of being lent to any such native 
prince; or 

(d) takes, holds, or is concerhed in any bond, note, or other 
security granted by any such native prince for the repay- 
ment of any loan or money hereinbefore referred to, 

he is guilty of a misdemeanour. 

(2) Every bond, note, or security for money, of what kind 
or nature soever, taken, held, or enjoyed, either directly or 
indirectly, for the use and benefit of any British subject, 
contrary to the intent of this section, is void (a). 

(a) The enactment reproduced by this section was passed in 17Q7 to 
stop the scandals caused by the lending of money by European adven- 
turers to native princes on exorbitant terms. See above, p. 7 1. The 
expression ‘ British subject,’ as used in the Act of 1797, would doubtless 
be construed in its narrower sen.scs as not including natives of India. 


119 . — (i) If any person holding office under the Crown in 
India commits any offence referred to in this Digest, or any 
other crime or offence, the offence may, without prejudice to 
any other jurisdiction, be inquired of, heard, tried, and deter- 
mined before His Majesty’^ High Court of Justice, and be 
dealt with as if committed in tlie county of Middlesex. 

(2) Every British subject is amenable to all courts of 
justice in Great Britain of competent jurisdiction to try 
offences committed in India for any offence committed within 
India and outside British India as if the offence had been com- 
mitted within British India. 


Prosecu- 
tion of 
offences in 
England. 
[10 Geo. 
Ill, c, 

47, 8. 4. 

13 Geo. 
Ill, c. 63, 
8 . 39. 

2iGeo.llI, 
c. 70,8. 7.] 


(3) Every prosecution in respect of any offence referred to 
in this section must be commenced within five years after 
the commission of the offence, or after the arrival in the 
United Kingdom of the person w'^ho committed the offence, 
whichever is later (a). 

(a) Thi^section is merely an imperfect attempt to reproduce several 
enactments of the eighteenth century which are still unrepealed, and 
which, though obsolete as respects procedure, may still be of impor- 
^nce with respect to jurisdiction. Section 67 of 33 Geo. Ill, c. 52, has 
®een repeated as to Indian courts by Act XI of 1872, but is still unre- 
P^led as to courts in the United Kingdom. 
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The limitation under 21 Geo. IIT» 0. 70, s. 7 (which appliea only to 
proceedings against the governor-general or a member of his council), 
five years after commission of offence or arrest in En^and. The limi. 
tation under 33 Geo. Ill, c. 52, s. 141, is six years after commission of 
offence. There is a three years* limitation under 33 Geo. Ill, c. 52, 
8. 162, which is repealed as to British India by Act IX of 1871. But 
all these limitations are now affected by the Public Authorities Protec- 
tion Act, 1893 (56 & 57 Viot. c. 61). 

The enactments reproduced run as follows : — 

‘ If any person whatsoever employed by or in the service of the 
said united Company, in any civil or military station, office, or capacity 
whatsoever in the East Indies, or deriving or claiming any power, 
authority, or jurisdiction by or from the said united C!ompany, shall, 
after the passing of this Act, \>e guilty of oppressing any of His Majesty’s 
subjects beyond the seas within their respective jurisdictions, or in 
the exercise of any such station, office, employment, power, or authority 
derived or claimed by, from, or under the said united Company, or shall 
be guilty of any other crime or offence, such oppressions, crimes, and 
offences shall and may be inquired of, heard, and determined in His 
Majesty’s Court of King’s Bench in England ; and such punishments 
shall be inflicted on such offenders as are usually inflicted for offences of 
the like nature committed in that part of Great Britain called England ; 
and . . . the same and all other offences committed against this Act 
may be alleged to be committed, and may l)e laid, inquired of, and 
tried in the county of Middlesex ’ (10 Geo. Ill, c. 47. s. 4). 

... ‘ If any governor-general, president, or governor or council of 
any of the said Company’s principal or other settlement in India, or 
the chief justice, or any of the judges of the said Supreme Court of 
Judicature to be by the said new charter established, or of any other 
court in any of the said united Company’s settlements, or any other 
person or persons who now are, or heretofore have been, employed l»y 
or in the service of the said united Company in any civil or military 
station, office, or capacity, or who have or claim, or heretofore have had 
or claimed, any power or authority or jurisdiction by or from the said 
united Company, or any of His Majesty’s subjects residing in India, 
shall commit any offence against this Act, or shall have been or shall 
be guilty of any crime, misdemeanour, or offence committed against 
any of His Majesty’s subjects, or any of the inhabitants of India, w ithin 
their respective jurisdictions, all such crimes, offences, and misde- 
meanours may be respectively inquired of, heard, tried, and determined 
in His Majesty’s Court of Kong’s Bench, and all such persons so offending 
and not having been before tried for the same offence in India, shall on 
conviction, in any such case as is not otherwise specially pjrovided for 
by this Act, be liable to such fine or corporal punishment as the said 
court shall think fit ; and, moreover, shall be liable at the discretion 
of the said court, to be adjudged to be incapable of serving the said 
united Company in any office, civil or military ; and all and every 
such crimes, offences, and misdemeanours as aforesaid may be alleged 



in] 


pfiSEST OF STATUTORY ENACTMENTS 


259 


to be committed, and may be laid, inquired of, and tried in the county 
of Middlesex ’ (13 Geo. Ill, c. 63, s. 39). 

^ No proseoulaon or suit shall be carried on against the said governor' 
general, or any member of the council, before any court in Great 
Wain (the High Court of Pariiameht only excepted), unless the same 
shall* be commenced within five years after the offence committed, or 
within five years after his arrival in England * (21 Geo. Ill, c, 70, s. 7), 

‘All His Majesty’s subjects, as well servants of the said united 
Company as others, shall be and are hereby declared to be amenable 
to all courts of justice, both in India and Great Britain, of competent 
jurisdiction to try offences committed in India, for all acts, injuries, 
wrongs, oppressions, trespasses, misdemeanours, offences, and crimes 
whatever, by them or any of them done or to be done or committed in 
any of the lands or territories of any native prince or State, or against 
their persons or properties, or the x>er8ons or properties of any of 
their subjects or people, in the same manner as if the same had been 
done or committed within the territories directly subject to and under 
the British Government in India ’ (33 Geo. Ill, c. 52, s. 67). 

‘All penalties, forfeitures, seizures, causes of seizure, crimes, mis- 
demeanours, and other offences, which shall arise or be incurred or 
made under or shall be committed against this Act, shall be sued for, 
prosecuted, examined, recovered, and adjudged in any of His Majesty’s 
Courts of Record at Westminster, or in the Supreme Court of Judicature 
at Fort William in Bengal, or in one of the mayors’ courts at Madras or 
Bombay respectively, in manner following ; that is to say, all such pe- 
cuniary penalties, and all forfeitures of sliips, vessels, merchandise and 
goods, shall and may be sued for, condemned, and recovered by action, 
bill, suit, or information, wherein no essoin, protection, wager of law. 


or more than one imparlance, shall be granted or allowed ; and all such 
seizures, whether of any person or of any ships, vessels, merchandise and 
goods, and all causes of such seizures, shall be cognizable in such actions, 
suits, of prosecutions as shall bring into question or relate to the lawful- 
ness or regularity of any such seizure ; and all such offences as by this 
Act are not made punishable by pecuniary penalties or by any forfeiture 
of goods, but by fine or imprisonment, or both, or are hereby created, 
vrithout providing any particular punishment, shall be prosecuted by 
indictment or information as misdemeanours, for breach thereof, and 
shall be punished by fine or imprisonment, or both, at the discretion 
of the court in which such prosecution shall, by virtue of this Act, be 
i>ogun and carried on ; and if such prosecution for a misdemeanour 
shall be in any of the said courts in the East Indies, and the person or 
persons prosecuted shall be there convicted, it shall be lawful for such 


court to or(}er, as part or for the whole of the punishment, any such 
person or persons to be sent and conveyed to Great Britain ’ (33 CJeo. HI, 
52, 8. 140). 

Whenever any action, bill, suit, information, or indictment shall 
® broi^ht or prosecuted in any of His Majesty’s Courts of Record at 
Westminster, for any offence against this Act, whether for a paiialty. 


8 2 



26 o 


GOVERNMENT OF INDIA 


[CH. I 

forfeiture, or misdemeanour, the offenoe shall be laid or alleged to have ' 
been committed in the city of London or county of Middlesex, at tht * 
option of the informer or prosecutor; and aU actions, bills, guitg 
informations, and indictments for any offence or offences against this 
Act, whether filed, brought, commenced or prosecuted for a penalty j 
or forfeiture, or for a misdemeanour, in any of His Majesty^s Courts of I 
Record at Westminster, or in the said Supreme Court, or any such i 
mayor’s court as aforesaid, shall be brought and prosecuted within six 
years next after the offence shall be committed, and a capias shall ^ 
issue in the first process, and in the case of an offence hereby made 
punishable by any penalty or forfeiture, such capias shall specify the 
sum of the penalty or forfeiture sued for ; and the person or persons 
sued or prosecuted for such penalty shall, on such capias, give to the 
person or persons to whom such capias shall be directed, suflScient bail 
or security, by natural-bom subjects or denizens, for appearing in the 
court out of which such capias shall issue, at the day or return of such 
writ, to answer such suit or prosecution, and shall likcT^ise, at the time 
of such appearance, give sufficient bail or security, by such persons as 
aforesaid, in the same court, to answer and pay all the forfeitures and 
penalties sued for, if he, she, or they shall be convicted of such offence 
or offences, or to yield his, her, or their body or bodies to prison ; but 
if the prosecution shall he for any offence or offences against this Act 
punishable only as a misdemeanour, then the i)er8on or persons against 
whom such capias shall issue, being thereupon arrestei shall be im- 
prisoned and bailable according to law as in other cases of misdemeanour’ 
(33 Geo. Ill, c. 52, s. 141). 

‘ All suits and prosecutions for anything done under or by virtue 
of this Act shall he commenced within the space of three years after 
the cause of complaint shall have arisen, or, being done in Great Britain, 
in the absence of any person beyond sea aggrieved thereby, then w itliin 
the space of three years next after the return of such person to Great 
Britain ’ {33 Geo. Ill, c. 52, a. 162). 

Provision 120. — (i) The Governor-General in Council and the 
sons 8^8- Governors in Council of Madras and Bombay respectively 
lan^ous warrants for securing and detaining in custody any 

den^^^”* person suspected of carrying on mediately or immediately any 
[33 Geo. illicit correspondence dangerous to the peace or safety of any 
88. 45* Ik] British India with any prince, rajah, zemindar, or 

other person liaving authority in India, or with the com- 
mander, governor, or president of any factory or settlement 
established in India by a European power, or any correspon- 
dence contrary to the rules and orders of the Secretary of State 
or of the Governor-General in Council or Governor in 
Council. 
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(2) If on examination taken on oath in writing of any 
credible witness before the Governor-General in Council or 
the Governor in Council there appear reasonable grounds 
for the charge, the governor-general or governor may commit 
the persons suspected or accused to safe custody, and must 
within a reasonable time, not exceeding five days, cause to be 
delivered to him a copy of the charge or accusation on which 
he is committed. 

(3) The person charged may deliver liis defence in writing, 
with a list of such witnesses as he may desire to be examined 
in support thereof. 

(4) The witnesses in support of the charge and of the 
defence must be examined and cross-examined on oath in the 
presence of the person accused, and their depositions and 
examination must be taken down in writing. 

(5) If, notwithstanding the defence, tliere appear to the 
Governor-General in Council or Governor in Council I’easonable 
grounds for the charge or accusation and for continuing the 
confinement, the person accused is to remain in custody until 
lie is brought to trial in India or sent to England for that 
puipose. 

(6) All such examinations and proceedings or attested coi)ies 
thereof under the seal of the high coui’t must be sent to the 
Secretary of State as soon as may be in order to then being 
produced in evidence on the trial of the person accused in the 
event of his being sent for trial to England. 

(7) If any such person is to be sent to England the governor- 
general or governor, as the case may be, must cause him to 
be sent to England at the first convenient opportunity, unless 
he is disabled by illness from undertaking the voyage, in 
wliich case he must be so sent as soon as his state of health 
will safely admit thereof. 

(8) The examinations and proceedings transmitted in pur- 
suance of this section are to be deemed and received as evidence 

all courts of law, subject to any just exceptions as to the 
competency of the witnesses (a). 
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(a) The proviaiooB of the Act of 1793, re|»roduoed by this section 
have never been repealed. But no record has been found of any ca«c 
in which they have been put into operation* and the oases which they 
were mainiy designed to meet could probably be dealt with under other 
enactments. Powers of arrest and imprisonment for political oSenceB 
are given by Bengal Regulation 111 of 1818* Madras Regulation II of 
1819, Bombay Regulation XXV of 1827, Act XXXIV of 1850 (the State 
Prisoners Act, 1850). and Act 111 of 1858 (the State Prisoners Act, 
1858). See In the matter of Ameer Kkan^ 6 Bengal Law Rep. 39J. 
The Bombay Regulation was used in 1886 for the arrest of Dhuleep 
Singh at Aden, and has since (in 1897) been put in force in connexion 
with seditious proceedings at Poona. 


PART XII. 

Supplemental. 


Savings. 

Saving as 121. — (i) Nothing in this Digest derogates from or inter- 

right^and with the rights vested in His Majesty, or the powers 
vested in the Secretary of State in Council, in relation to the 
Will. IV, Government of British India, by any law in force at tln' 
51?^' * passing of the Government of India Act, 1850. 
vtct c? Nothing in this Digest afifects the power of Parliaiiieiil 

8- 52 ] to control the proceedings of the Governor-General in Couneil 
or of any local Government, or to repeal or alter any law or 
regulation made by any authority in British India, or to 
legislate for British India and tlie inliabitants lliereof (a). 


{a) Those savings, reproduced from the Acts of 1833 and 1861, art 
important as shoving that the parliamentary enactments relating tu 
India were never intended to be and cannot be construed as a comploU: 
code of the powers and rights exercisable by or with reference to the 
Government of India. 


Treaties, 122. — (i) All treaties made by the East India Compaii} 

andbi^' are, so far as they are in force, binding on His Majesty (a)- 

WlitiM of (2) All contracts made and liabilities incurred by the East 
East India ' ' . . 

Com^ny. India Company may, so far as they are still outstanding, he 

enforced by and against the Secretary of State in Council. 
to6, B. 67.] (a) ^ treaty, unless confirmed by legislation, cannot affect private 
rights of British subjects in times of peace. Wdker v. Bairdf [1892] 
A. C. tjgstf 49^* 
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123. All orders, regulations, and directions lawfully made Ordem of 
or given by the Court of Directors of the East India Company, 

or by the Commissioners for the Affairs of India, are, so far fe' * ** 

^ Vict. c. 

as they are in force, to be deemed to bo orders, regulations, io6, b. 59.] 
and directions made by the Secretary of State under the 
Government of India Act, 1858. 


Definitiofis, 

124 . In tills Digest the following expressions, unless the Defini- 
i ontrary intention appears, have the meanings hereby respec- 
lively assigned to them ; namely,— 

(1) The expression ‘British India’ means all territories 
and places within His Majesty’s dominions which are 
for the time being govermd by His Majesty through 
the Governor-General of India or tlirough any governor 
or other officer subordinate to the Governor-General of 
India (a), 

(2) The expression ‘ India ’ means British India together 
with any territories of any native prince or chief under the 
suzerainty of His Majesty exercised through the Gover- 
nor-General of India, or through any governor or other 
officer subordinate to the Governor-General of India (a). 

(3) The expression ' province ’ means any part of British 
India the executive government of which is administered 
by a Governor in Council, governor, lieutenant-governor, 
or chief commissioner ( 6 ), 

(4) The expression ‘ local Government * means a Governor in 
Council, lieutenant-governor, or chief commissioner (c). 

(5) The expression * high court ’ means a court established 
for some part of British India by His Majesty’s letters 
patdnt (d). 

( 6 ) The expression ‘Civil Service of India* means the 
service so designated in the rules now in force. 

(7) The expression * office ’ includes place and employment. 
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p A S3 The Interpretation Act, 1889, applies to the construction of 

ict. c. 63, Digest (c). 

(a) The defiaitions of * British India ’ and ' India ' follow those 
adopted in the Interpretation Aot, 1889 (52 & 53 Viet c. 63, s. 18), and 
in the Indian General Clauses Act, 2897 (X of 1897, s. 3 (7), (27)). 

British India corresponds to the territories which were in the Act of 
1858 described as ‘ the territories in the possession of or under the 
government of the East India Company,’ and which were then held by 
the Company in trust for the Crown. 

Aden is part of British India, and is included in the Bombay 
dency. See the Aden Laws Regulation, 1891 (II of 1891). 

India, as distinguished from British India, includes also the toni- 
tories of Native States, which ustd to b(‘ described in Acts of Parliament 
as * the dominions of the princes and States of India in ullianee with 
Her Majesty,’ or in similar terms. See, e. g. 24 & 25 Viet. c. 67, s. 22 ; 
28 & 29 Viet. e. 15, s. 3 ; 28 & 29 Viet. c. 17, s. i ; 53 & 54 Viet. e. ^7, 
s. 15. 

The expression ‘ suzerainty ’ is substituted by the Interpretation 
Act for the older expression * alliance,’ as indicating more accurately 
the relation between the rulers of these States and the British Crown 
as the paramount authority throughout India. It is a tenn which 'i& 
perhaps incapable of precise definition, but wdiich is usefully employed 
to indicate the political authority exercised by one State o^’er anotlici', 
and approximating more or less closely to complete sovereignty. See 
Holland’s Jurhfyrudetmy ed. 7, j)p. 45, 34;, and kdow, Chapter v. 

The teiTitories of the Native States are not j)art of the dominions oi 
the King, but their subjects are, for international purposes, in the 
same position as British subjects. For instance, under the Forei^rn 
Jurisdiction Act, 1890 (53 & 54 Viet. e. 37, s. 15), where an order madi 
in pursuance of the Act extends to i^rsons enjoying His Miije.sly's 
protection, that expression is to be construed as including all suhjerif> 
of the several princes and States in India. And it is possible that 
a subject of a Native State would not be held to Iw an * alien ’ within 
the meaning of the Naturalization Act, 1870 (33 & 34 Viet. c. 14), ^ 
as to be capable of obtaining a certificate of naturalization under tliat 
Act. 

The expression ‘ prince or chief * seems wide enough to include tl»^ 
ruler or head-man, by whatever name called, of any petty tribe or clan 
or group, however rudimentary may be its political organization. But 
of course political authority may be so widely distributed among 
head-men or elders, or members of the tribe or group, os to make the 
task of finding an individual or collective ‘ sovereign ’ very difficult. 
This difficulty is to some extent met by s. 2 of the Imperial Foreign 
Jurisdiction Act {53 & 54 Viet. c. 37). 

It has sometimes been found difficult to determine whether a 
ticular tenitoiy ought to be treated as part of British India, or of In^^^ 
In the wider sense* and questions have arisen as to the status of 
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territories as Kathiawar, Gooch Behar, and the tributary mabals of 
Orissa. See Empress v. Keshvh Mahijm, (1882) L L. R. 8 Cal 985, 
and Be Bichikurmnd, (1889) 1 . L. R. 16 Cal. 667. The position of 
Kathiawar was carefully considered in two cases which came together 
in 1905 before the Judicial Committ^ of the Privy Council, Hemchand 
Bevchand v. Azam JSakarlal ChhcSamUd and The Tcduha of Kotda 
Sanjani v. The State of Gondal. A. C. [1906] 212. Both these cases 
were, in eflect, appeals from decisions of British political agents 
exercising jurisdiction in Kathiawar. It was decided (i) that Kathia- 
war is not as a whole within the King's dominions ; (2) that the right 
of appeal to the King in Council from British courts exercising jurisdic- 
tion outside British dominions is not limited to British subjects; 
(3) that the question whether an appeal lies to the King in Council 
from the decision of a British political agent in Kathiawar dei>ends on 
whether the jurisdiction exercised is political or judicial in its 
character. In the two cases in question the jurisdiction was held to 
be political, and the appeals were dismissed. 

India in the wider sense w’ould not include French or Portuguese 
territory. 

The expression ‘ Briti.sh India,' tis defined above, includes the land 
down to low'-w'ater mark, and would ordinarily include the territorial 
waters of British India, though not the high seas beyond (R, v. Edmon- 
done, (1879) 7 Bom. Cr. Ca. X09). In 1871 the Bombay High Court 
held that the provisions of the Indian Penal Code applied to offences 
committed within a marine league of the shore of British India {R, v 
Kadya Harm, 8 Bom. Cr. Ca, 63). But this decision Ls now affected 
by the Temtorial Waters Jurisdiction Act, 1878 (41 & 42 Viet. c. 73), 
as to which see the note on s. 101. 

For fiscal and j)rotective purposes the Indian Legislature has made 
laws for Indian waters. ISee, e. g. the Transport of Salt Act, 1879 
(XVI of 1879), and tlic Obstructions in Fairways Act, 1881 (XVI of 
1881). 

The settlements of Prince of Wales’ Island, Singapore, and Malacca 
were, in pursuance of the Straits Settlements Act, 1866 (29 & 30 Viet. 

115, s. 1), removed from British India and placed under the Colonial 
Office. 

‘ Province ’ is detinod in the Indian General Clauses Act (X of 
^^ 97 f s. 3 (43) ) as meaning the territories for the time being administered 
by any local Government. 

(c) ‘ Local Government ’ is defined in the Indian General Clauses 
Act (X of 1897, 3 (29) ) as meaning ‘ the person authorized by law 

to administer executive government in the part of British India in 
which theiAct or regulation containing the expression operates,’ and as 
including a chief commissioner. 

There are at present thirteen local Governments in British India, 
namely, the Governor of Madras in Council ; the Governor of Bombay in 
Council ; the lieutenant-Govemor of Bengal ; the Lieutenant-Governor 
of the United provinces of Agra and Oudh ; the lieutenant-Govemor of 
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the Ptmjab; the Ldeutenant-Govemor of Burma; the lieutenant- 
Governor of Eastern Bengal and Assam ; the Chief Commissioner of 
the Central Provinces ; the Chief Commissioner of British Baluchistan 
the Chief Commissioner of Ajmere ; the Chief Commissioner of ('oorg ; 
the Chief Commissioner of the North-West Frontier Province ; and the 
Chief Commissioner of the Andaman Islands. ITnder Act V of 1868 
the powers of a local Government for certain purposes may be delegated 
to the commissioner in Sindh. 

(d) This dehnition only includes the chartered high courts at Calcutta, 
Madras, Bombay, and Allahabad. The definition in the Indian General 
Clauses Act (X of 1897, s. 3 (24)) is wider, and includes the various 
judicial commissioners and the chief court of the Punjab, 

(c) In a Digest of this kind it seems convenient to adopt the same 
general rules of construction as are applied to recent Acts of Parlia- 
ment. The application of the Interpretation Act makes the detinitiou.-, 
of ‘ British India ’ and ‘ India,’ strictly sjKjaking, sujHjrfluous, hut they 
are set out on account of their importance. 


.SUPPLEMENTAL NOTES. 

1. Omhmom from Digest, 

The following enactments have not been reproduced in this Digest, 
on the ground of either never having come into operation, or having 
ceased through change of circumstances to be in operation : — 

The power given by 13 Geo. Til, c. 63, s. 9, for th<‘ Governor-Geucral 
in Council to suspend the Government of Madras or Bombay in case of 
disobedience. 

The express grant by 21 (»eo. 111 , c. 70, s. 17, of jurisdiction ovim* all 
inhabitants of Calcutta. 

The saving in 21 Geo. Ill, c. 70, s. 1 8, for the rights of fathers of Hindu 
and Mahomedan families and rules of caste. 

The procedure under 24 Geo. ill, sess. 2, c. 25, sh. 66 and 77. foi 
constituting a special court for the trial of Indian offenders, 
machinery has never been put into force. 

The provisions in 33 Geo. Ill, c. 52, s. 41, as to the duty of local 
Governments in the case of conflict between the orders of the Governor- 
General in Council and the orders of the Directors of the East India 
Company. 

The provision in 33 Geo. Ill, c. 52, s. 70, as to forfeiture of office after 
absence for five years. 

The requirement in 37 Geo. Ill, c. 142, to send to the <Board for 
Affairs of India the forms and rules made in India as to process in tli^ 
recorders’ courts. 

The enactments in 53 Geo. Ill, c. 155, ss. 42, 43, as to the control 
of the India Board over colleges and seminaries in India, and as t;0 the 
provision to be made for public education in India. 
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The provision in 53 Qoo. HI, c. 155, ae. 85, 86, as to tJhe precedence of 
civil servants* 

The ja-ovisions in 6 Geo. IV, c. 85, s. 5, as to the payments to be made 
in the case of judges and bishops. 

The provision in 3 & 4 Will. IV, c. 85, for dividing the Presidency 
of Port William into two presidencies. 

The provision in section 50 of the same Act for the government of 
Bengal by a Governor in Council. 

The express power given by sc<!tion 86 of the same Act to hold land 
in India. 


2. Potcers oj Oovernot -General to {jrant MilUanj Commmions. 

Questions have sometimes U'cn raised as to the power of the governor- 
general, either alone or in council, to grant military commissions, with 
command over officers and men of ihe regular forces, and as to the 
effect of commissions so granted, and as the answer to the question 
depends on a series of enactments and other documents, it seems worth 
while to state it somewhat fully. 

Before the passing of the Government of India Act, 1858 (21 & 22 
Vkt. c. \o 6 ), the Governor-General in Council gi'anted commissions to 
officers of the troops of the East India Company. 

The power to grant such commissions may be presumed to have been 
derived from the charters and Acts relating to the East India 
Company. 

According to Sir George C'hesney (Indian PdUy, 3rd edition, ch. xii), 
the first establishment of the Company’s Indian army may be con- 
Nidered to date from 1748, when a small body of se]>oys was raised at 
Madras, after the examxjle set by the French, for the defence of that 
settlement, during the coui*se of the wai* which hiid broken out four 
years x)reviously between France and England. At the same time 
a Eurox)ean force was raised, formed of such sailors as could be spared 
from tlie ships on the coast, and of men smuggled on board the Com- 
jiany’s vessels in England by tiie crimps. An officer (Major LawTence) 
was aj)pointed by a commission from the Comx>any to command their 
forces in India. 

1 754 a® Act (27 Geo. II, c. 9) was passed for punishing mutiny and 
desertion of officers and men in the service of the United Company of 
Merchants of England trading to the East Indies, and for the punish- 
^ent of offences committed in the East Indies, and at the island of 
St. Helena. This Act recites that for the safety and protection of their 
settlements, and for the better carrying on of their trade, the East India 
tympany, at their own costs and charges, do maintain and keep a mili- 
tary force for the garrison and defence of their settlements, factories, and 
places, and that it is requisite for the retaining of such forces in their 
duty that an exact discipline be observed, and that soldiers who shall 
^utiny or stir up sedition, or shall desert the Company’s service, shall 
^ brought to a more exemplary and speedy punishment than the 
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usual forms of law allow. The Act then proceeds to make officers and 
soldiers of the Company’s forces subject to punishment by court«martial 
for military offences^ and authorizes the grant of a oommission or 
warrant under the King’s Royal Sign Manual, by virtue of which the 
Court of Directors of the Company may authorize their president and 
council to appoint courts -martial. 

The Act does not, in so many words, give the Company power to 
grant commissions ; and Brougham, in the course of his argument in 
the case of Bradley v. Arthur (2 State Trials, N.S. p. 190), comments on 
the avoidance of the word ‘ commission ’ in the statute. The expression 
used is ‘ that if any person being mustered or in pay as an officer^ or who 
is or shall be enlisted, or in the Company’s pay as a soldier,’ does so and 
so, he is to be tried by court-martial. 

The statement that the W'ord ‘ commission ’ does not appear in the 
statute is not strictly accurate, for it is used in section 5 ; but there 
is nothing to show that the commissions there referred to are commie- 
sions in the army of the East India Company. 

Nor does Brougham appear to have been accurate in saying that 
the Act was a temporary Act annually renewed. It appears to have 
been a permanent Act, but ceased to have any operation after the 
abolition of the East India Company’s army, and was formally repealed 
by the Statute Law" Revision Act of 1867. 

There api^ar to have been always doubts as to the exact status 
conferred by military commissions in the Comi)any’8 army. In 1790 
Lord Cornw allis was apiK)inted eommandor-in-chief as well as (to\'crn<)r- 
General of India, and w"as thus invt?sUjd with the supreme military as 
W"ell as the supreme authority. One of the objects with which this 
combination of powers was conferred on him was to enable him to 
remove or mitigate the jealousies and friction between tht; King's 
officers and the Company’s officers, and with this object he granted, in 
1788 or 1789, brevet commissions in the royal service to all the ('em- 
pany’s officers, with dates coiTcsponding to their sulwtautive commis- 
sions (ComwaUis Correspondence^ 2nd edition, vol. ii. p. 428 ; Chesney, 
Indian Polity, ch. xii). This arrangement, according to Sir G. Chesney, 
was continued until the abolition of the Company'^’s government in 
1858, brevet commissions being granted under powers delegated for 
that purpose by the Crowm to the Commander-in-Chief in India. Witli 
out such brevet commission it is at least doubtful whether officers of ilit* 
Company’s forces could have exercised any command over officers 01 
soldiers of the regular forces. 

By the Government of India Act, 1858 (21 & 22 Viet. c. 106), the 
government of India was transferred to the Crown. But by s. 30 of that 
Act it was provided that all appointments to offices, comnmnds, and 
employments in India, and all promotions which by law or under regu- 
lations, usage, or custom were then made by any authority in India* 
should continue to be made in India by the like authority and subject 
to the qualifications, oonditions, and restrictions then affecting such 
appointments respectively. 
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The Act 23 & 24 Viet c. 100 (i860), after reciting that ‘it is not 
expedient that a separate European force should be continued for the 
local service of Her Majesty in India/ enacted that ‘ so much of the 
Act of Parliament of the twenty-second and twenty- third of Her Majesty, 
chapter twenty-seven, intituled ‘ An Act to repeal the thirty-first section 
of si:J^teen and seventeen Victoria, chapter ninety-five, and to alter the 
limit of the number of European troops to be maintained for local 
service in India,* and of any former Act or Acts of Parliament as 
renders it lawful for the Secretary of State in Council from time to time 
to give such dirc^ctiona as he may think fit for raising such number of 
European forces as he may judge necessary for the Indian Army of Her 
Majesty, is hereby repealed.’ This Act received the Royal Assent on 
August 20, 1 86c). 

Sir Charles Wood, when Secretary of State for India, by his Dispatch, 
No. 461, dated December 16, 1862, informed the governor-general that 
local commissions should in all practicable cases be bestowed by the 
field -marshal commanding-iii -chief on the recommendation of the 
Government of India preferred through the Secretary of State, but 
that in any ease commissions which the Government of India might 
consider it necessary to bestow without previous reference should he 
subject to the confirmation of the Crown applied for through the same 
channel. 

Sir Charles Wood, by his Dis|)atch, No. 351, dated November i6, 
1864, informed the Government of India that, in view of royal com- 
missions being granted to all officers of Her Majesty's Indian forces and 
staff corps, the issue of commissions either by local Governments or by 
the commander-in-chief was unnecessary. 

The Indian Volimt^^ers Act, i86c> (XX of 1869), whicli is amended by 
Act X of 1896, provides for the formation and dissolution and for 
the good order and discipline of volunk*cr cor}>s in India. The Act is 
silent as to the grant of commissions to volunteer officers, but provides 
(s. 14) that the commissions are to cease on retirement or dismissal. In 
practice, however, commissions to officers of volunteers under this Act 
are signed either by the governor-general or by the Governor-General 
in Council. Members of a corps of volunteers under the Indian Act 
are, on being called out for duty, subject, by virtue of s. 8 of that Act, 
to military law under the Army Act, and by virtue of s. 177 of the 
Army Act would be so subject, whether within or without the limits 
of India. 

The regular forces are under the command of the Growii, and the 
military rank and military powers of command of officers of the regular 
forces depend solely on commissions from the Crown, issued in accord- 
ance wit^ the provisions of 25 & 26 Viet. c. 4. 

The commission of a oommander-in-chief usually authorizes him to 
grant commissions until the pleasure of the Crown is signified, and 
sometimes gives him absolute powers to grant oommissions. Com- 
missions so granted are granted by a military and not by a civil authority, 
and by virtue of express authority from the King. The commander- 
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in-chief in India is not at present awthorized by his commission to sign 
oonunissions on behalf of the King. 

Before 1871 commissions to officers of the auxiliary forces in the 
United Kingdom were granted by the lieutenants of counties in England 
and Scotland and by the TJord Lieutenant in Ireland. The power to 
grant these commissions was given by statute, and the rank and powers 
of command of the commissioned officers were also regulated by 
statute (see, e.g. 26 & 27 Viet. c. 65, s. 5). Without such a statutorj^ 
provision they would have had no command over the regular forces. 
But by s. 6 of the Regulation of the Forces Act, 1871 (34 & 35 Viet. c. 86), 
it was enacted that all officers in the militia, yeomanry, and volunteers 
of England, Scotland, and Ireland should hold commissions from Her 
Majesty, to be prepared, authenticated, and issued in the manner in 
which commissions of officers in Her Majesty’s land forces are prepared, 
authenticated, and issiu^ according to any law or custom for the time 
being in force. Accordingly all such commissions are now granted 
directly or indirectly by the Crown. 

The power of granting military commissions may l)c delegated by the 
Crown, but the power must apparently be given in express terras (see 
Bradley v. Arthur ^ 2 State Trials, N. S. 171 ), and it has been considered 
doubtful w-betbor it could be given to a civilian (see Clode, Military 
Forces of the Crotm, vol. ii. p. 72, and Bradley v. Arthur, 2 State Trials. 
N. S. 183, 196,202-203). Certainly in India, down to 1859, all commis- 
sions giving command over the regular forces were given by the military 
authority — the commander-in -chief, and not the governor -general. 
However, Sir Bartle Frere, when High Commissioner for South Africa, 
was empowered by letters patent (dated October 10, 1878) to appoint 
any officer of the regular troops serving in South Africa to local and 
temporary rank and command therein, and by subsequent letters 
patent (dated March 22, 1879) to appoint any officer of the local forces 
serving in South Africa to local and temporary rank and command in 
the regular army. But this was a special appointment in time of war, 
and outside the colonial limits. * hocal forces ’ may have meant forces 
within 8S. 175 {4) and 176 (3) of the Army Act, or colonial forces within 
s. 177 of the Array Act, or both. As to the powers ordinarily exercisable 
by colonial governors in military matters, see Todd, ParliamerUary 
OovemmerU in the British CoUmies (second edition), p. 41. 

The existing Army Act (44 & 45 Viet. c. 58) does not confer on the 
Governor-General of India any power to grant commissions or recognize 
any such power. Indeed, the Act treats him throughout as a civil and 
not a military officer (see, o.g. ss. 54, 62, 65, 94, 130, 134, 169). If his 
commission were to confer on him the powers of a commander-in-chief, 
he might, no doubt, by virtue of those powers, grant military conimissions 
such as were granted by Lord Ck)mwal]is in his capacity of commander- 
in-chief ; but otherwise he would appear not to have, by virtue of his 
office, power to grant any military command over officers of the regular 
farces. 

In x866 a provision was inserted in s. 52 of the Mutiny Act to the 
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effect that, notwithstanding anything in the Act 23 & 24 Viet* c. 100, 
any person authorized in that behalf in India might enlist and attest, 
within the local limits of his authmity, any person desirous of enlisting 
in Her Majesty's Indian forces. This provision was re-enacted by s. 52 
of each successive, annual Mutiny Act, and wag eventually reproduced by 
s. 180 (i) (fc) of the existing Army Act, which provides that persons may 
be enlisted and attested in India for medical service or for other special 
service in Her Majesty’s Indian forces for such periods, by such persons, 
and in such manner as may be from time to time authorized by the 
Governor-General of India. Enlistment is the process for taking men, 
not ofBcers, into the army, and the section says nothing about the 
grant of commissions. 

Section 71 of the Army Act enacts that ‘for the purpose of 
removing doubts as to the powers of command vested or to be vested 
in ofBcers and others belonging to Her Majesty’s forces, it is hereby 
declared that Her Majesty may, in such manner as to Her Majesty may 
from time to time seem meet, make regulations as to the persons to 
1)0 invested as ofticern, or otherwise, with command over Her Majesty's 
forces, or any part tliereof, and as to the mode in which such command 
is to Ijc exercised ; provided that command shall not be given to any 
person over a pereon suj)erior in rank to himself.’ Tliis provision was 
first enacted in 1881, when the old enactments as to the rank and com- 
mand of oflScers of the military and other auxiliary forces were repealed, 
and its object was to pro^'ide for oflfieers of the regular forces exercising 
command over officers of tlu* auxiliary forces, and vice versa. 

Under these eireurnstaiHes it would appi’ar that any forms of appoint- 
ment, whether desorilied as eommissionfi or otherwise, granted by the 
governor-general or by the Governor-General in CJouncil, could not confer 
the status and powers of command conferred by commissions under the 
signature of the King. No express power to grant such commissions 
is conferred on the governor-general by the existing form of his 
warrant of appointment. 
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SCHEDULES 

FIRST SCHEDULE. 
Official Salabtbs'. 


Session and 
Chapter. 

Officer, 

j Maximum Stdary. 

3 & 4 Will. IV, c. 
85, s. 76. 

Viceroy and Governor- 
General. j 

2,40, exx) Sicca 

2,56,000. 

3 & 4 Will. IV, 0. 
85, 8. 76. 

Governors of Madras and 
Bombay. 

1,20,000 Sicca Rs. -- Ik 

S 1,28,000. 

16 & 17 Viet. 0. 
95 » 35 - 

j Cominan<ler-i n-Ch ief . 

1 1 

R.S. ijW.ooo. 

16 & 17 Virt. c. 
95 » 8. 35. 

j Lieutenant-Governor. j 

Rs. I 00,000. 

3 & 4 Will. IV, c. 
85, s. 76. 

j Members of Governor- 
; (tenerar.s Council. 

1 96,000 Sicca Rs. ~ ]<<. 
1 1,02,400. 

3 & 4 VViU. IV, 0. 
Ss , s. 76. 

’ Member of Council, Ma- 
1 (Iras and Bombay. 

j ()0,(AX) 8u‘ca R.s. " Hs. 

! 64, (XX). 


SECOND SCHEDULE. 

Offices reserved to the Civil Service of India. 

Secretaries, junior secretaries, and under secretaries to the several 
Governments in India, except the secretaries, junior secretaries, and 
under secretaries in the Military, Marine, and Public Works Depart- 
ments. 

Accountant-general. 

Civil auditor. 

Sub-treasurer. 

J udkial , 

1. Civil and sessions judges, or chief judicial oflfioerB of districts in the 

provinces known as Regulation Provinces. ** 

2. Additional and assistant judges in the said provinces. 

3. Magistrates or chief magisterial officers of districts in the said 
provinces. 


^ See s. 80 of Digest. 
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4. Joint nuigistrates in Uie said provinces. 

5. Assistant magistrates, or assistants to magistrates in the naid 

provinces. 

Reveaice. 

I . Members of the Board of Revenue in the presidencies of Bengal 
and Madras. 

i. Secretaries to the said Boards of Revenue. 

3. Commissioners of revenue, or chief revenue officers of divisions, in 
the provinces known as Regulation Provinces. 

4. Collectors of revenue, or chief revenue officers of districts, in the 
said provinces. 

5. Deputy or subordinate collectors where combined with the office 
of joint magistrate in tlie said provinces. 

6 . Assistant collectors or assistants to collectors in the said provinces. 

7. Salt agents. 

8 . Controller of salt chowkies. 

g. Commissioners of customs, salt, and opium. 

10. Opium agents *. 

^ See s. 93 of Digest. This is the schedule apj>t‘iided to the Act of 1801 
(-’4 & 25 Viot. c. 54), but it has now become in some respects obsolete. 
For iiiKtance, the expression * Regulation Provinees ^ is only intelligible 
l)y reference to a past state of things. It incaiiN praetieally the |)rcsi(lcncies 
of Madras and Bombay, and the lieutenant-governorships of Bengal and 
the North-Western Provinces. 


XI/SKRT 


T 
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TABLE OF COMPARISON BETWEEN STATUTORY 
ENACTMENTS AND DIGEST 


tSessioH and j 
Cliapier. j 


Title and Short Contents. 


Jternarks. 


The East India Company 


lo Geo. III. Act, 1770 . | 

c. 47, s. 2. ‘ Persons in service of (Company ‘ 
trausiK)rtiug warlike stores. ‘ 


«• 3 * , Balloting by Court of Direc- 
i tors of East India Company. | 

8. 4. I 'trial in England of Comjmny’s , 
servants committing offences 
m India. ! 


H. 5 - 


In action against East India 
Company, defendant may | 
plead the general issue. j 


8. (>. I The Act to be a public Act. 


8. 7. j In action against Ea.st India 
! Company in England, de- 
fendant to give notice of 
substance of defence. 

13 Geo. Ill, 1 The East India Company ; 

c. 63. j Act. 1772. i 


\ot reproduced. Apiuarsi tn 
be virtually repealed liy 33 
Geo. Ill, c. 52, 8. 146. 

( Not reproduced. 

Re|>ealed as to U. K. Iiy 

* S.L. R. Act i»87. 

Extended by 1 3 Geo. Ill, c. ^3. 
8. 39, to all offenders. Ik- 
produced by 8 s. 1 1 7 ( 1 )» 1 

Not reproduced. Kepealctl as 
to U. K. by 56 & 57 Viet 
c. 61 (Public Authorilii> 
Protection Act, 1893). 

Not reproduced. Repealed 
to U. K. by S. L. R. Ad. 
1887. 

Not reproduced. Repealed as 
to U.K, by 50 & 57 
c. 61. 


Preamble. 
8. 1. 


Number of directors of East ' 
India Company. ' 


Not rcproiluced. Kc}>cale<l 
as to U.K. by 8. L B- 
1887. 


‘ S* L. R. Act * Statute Law Revishgn Act. Acts under this name aif 
lieriodically passed for the purppse o{ removing from the Statute 
enactn^ts which have been virtually repealed or have otherwise ceases 
to be in force as law. 
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Session and 
Chapter. 


Tide and Short CotUente. 


13 Goo. I 1 I> 
c. 63, 

»8. 3 - 5 - 


Qttaliiioation for votes of pro- 
prietors of East India Com- 
pany for election of direc- 
tors, Ac. 






a. 6. 


Oath to be taken by proprie- j 1 
tors of East India Company < I 
on eieotion of directors, Ac. | / 


Remarks. 


Not reproduced. Repealed 
as to U.K. by 8.L.B. Act, 
1887. 


s. 7. ! Government of Bengal vested i Not reproduced. uperseded 
1 in governor-general and ! by 3 & 4 Will. IV, c. 85, 

i four councillors. ; s. jy. 


a. 8. 


B. y. 




8 . 10 . 


Difference of opinion in go ver- i Reproduceil by s. 44 (i). 
nor-gcnerars council. ; 


President and Council of | Repealed in part, B.L.R. Act, 
Madras, Bombay, and Ben- : 1892. 

cooleii — 

not to make war or treaty ’Reproduced by s. 49 (2). Ben- 
without orders of Cover- 1 coolen has been given to the 
nor-General in Council or 1 Dutch. 

East India Ckiinpany. 

liable lo suspension if they ! Modified by 33 Geo. Ill, c. 52, 
disobey. s. 43. 


to obey orders of Gover- 
nor-Goiieral in Council, 
to keep Governor-General 
in Coimcil informed of 
their prooeediugs. 

Governor-General in Council 
— to obey orders of East 
India Company, 
to eorre8t>ond with East 
India Company. 

Court of Directors to send to 
Treasury copies of correspon- 
dence rating to revenues. 

Appointment of first Gover- 
uor-Gmieral and mimibers of 
his Counoil. 


The power for the Governor- 
General iii Council to sus- 
pend a local Government in 
case of disobedience has 
been omitted as having been 
made unnecessary by change 
of circumstances. 

Reprwlucetl by s. 49 ( i ). 

Re{)eale<t by S.L.R. Act, 1892. 


Reproduced by s. 30 (2). 
Reproduced by s. 17. 
Repealed by S. R. L. Act, 1892. 


Not reproduced. Spent. Re- 
pealed in part^ S. h* R« Act, 
1892* 
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Mmarii. 

13 Geo III. 

c. 63, s 10 1 Ajipointment and removal of 
(continited). second Governot-Cbnaral 
^ and members of hts Council, 

NiAnpradufled. Spent. R( 
peeled in pert. 8 . L R Ait 
1892. 


8 . n. , IW1810118 of wsction 10, ^hen | S}>eiiL Kepeaied tu V K 
i to take effeot. j by 8. L. R. Act, 1887 

&. 12. Stt\ing of |>ower to ' liojioalMl, S. L. R. Act, 169** 

appointments 

bfe. 13, 14. Constitution, powers, and liepnMluml by a. 101 fin 
jurisdiction of SupronK suprenie courts were abo- 
Court, Calcutta lisbcd, and their jHiwers and 

junadictioii vested in tli< 

, lugh courts, by 24 A 2;, 
' Vict. e. 104, 88. 8, 9. S lOT 
naves these powers and tin 
jurisdiction. 

b. 15. Offeiitcn b} Go\ crnoi -General Hcprotluccd by h 105 (c) 
and members of his Council 
not triable bj^ 8upremc 
C’ourt, Calcutta ’ 

s. lO. Jurindu tioii of 8uj>rcmc Court, itc|XMilcd h> Indian Act XI \ 
Oakutta, as to contracts. of 1870, and 8. L R. Act, 

1892 


h. 17. Govemor-Geneial, members of K<*|>rodu<cd by 8. 105 (1) (6), 
his Council, and judges of and (2). 

Supreme Court not to be 
i arrested or imprisoned by I 
that Court. < 


8. 18. Apjieal to King m Council. 


Rejiealed, S. L. K. Act, 1892. 


s. 19. I Charter of mayor’s court, Cal- 
I cutta. 


Hciiealed, Indian Act XIV of 
1870, 8. L. R. Act, 1892. 


bb. 20-22. 1 


Rcjicalod as to U. K. by S.L.it 
Act, 1887. 


8. 23 j Govenior-Gimeral, his Coun- 
cil, and judges of Supreme 
Court, Calcutta, not to re- 
ceive gifts. 


s. 24. 


No othcial to receive gift from 
native. 


Reproduced by s. 117 (5)- 
The words a« to a promise 
of a gift are otnitted. 

S. 1 17 (5), following 3 & 4 
Will. IV, c. 85, s. 76, 15 
limited to the acceptance 
of gifts by an official in 
the discharge of his office. 
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Ottafter. 

fm tud SkoH CmienU. 

1 

Memaitks. 

13 Qeo. m 
0. 6 i, *. *S- 

Exception aa to fees of bar- 
risters, &c. 

j 

Reproduced by s. 117 (s). 

86. 26-29. 

1 

Repealed, 24 Geo. Ill, sess. 2, 
e. 25, s. 47, and 33 Geo. Ill, 
c. 52, 8. 146. 

HS. 30» 3^- 

1 Repealed aa to C. K. byS. L. R. 
Act, 1887. 

S. 32- 


He(>ealed, 24 (ieo. III, sees. 2, 
c. 2^, 8. 47, and 33 Geo. Ill, 


i\ J ^ 2 , 8 . 146, 

^ 33 * Poww of Indian lOurtM t«> r^piodiu'wl. R<*|>oaleii, 
pitiiiHii East India Com- Iii<han Ac t XIV of 1^70. 
pany’« nervaniK for hreac l» 
of trust, See. 

s8. 34, 35. . Kopt^JecI ah to IIK. by S.L.R 

Act, liSb;. 


8. 30. Power of (tovernor^Oeneral in Rejmled, Iniiian Act XIV of 
Oninoil to make laws. 1870, S. L. R. Act, 1892. 


*». y. f Power of Crown to disallow Xot reprwiucwl. iSupertieded 
such laws. by 24 & 2 5 Vict . c. 67, s. 2 1 . 


8. 3'^. (ioveriior-Qeneral, members of HeiH*aled, Indian Aa XIV of 
his Council, and judges of b*. R. Act, 1802. 

Supreme Court to be justices 
I of the peace. , 

8* 39. I Trial of offences in England. Rcptwlnced by s no. 

Rs. 40, 41. ' Procedure for obtaining ovi- 

i dence in India for criminal \ 

' proceedings in the high I 
('ourt in England. I 


s. 42. 

»• 43 ' 1 

) 


Procedure for obtaining evi- 
dence in India for proceed- 
ings in Parliament against 
Indian offenders. 

Proceedings in Parliament ' 
against Indian o£ftoders not | 
to be discontinued by pro- 
rogation or diaaolntion of 
Parliament. 


V Wt outstanding as belong- 
ing to the law of evidence. 
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Session and 
Chapter. 

Title and Short Contents. 

Eemarhs. 

13 Geo. Ill, 
c. 63, s. 44. 

s, 45. 

Procedure for obtaining evi- 
dence in India for civil pro- 
ceedings in the high court 
in England. 

Depositions in capital cases 
not allowed as evidence, ex- 
cept in proceedings in Par- 
liament. 

* \^Lef t out stand ing as belonging 
1 to the law of evidence. 

i 

8,46. 

Saving for privileges of East 1 
India Company. 

Repealed, S. L. R. Act, 1802. 

s. 47. ; 

i 


Repealed as to U. K . by S. L. R . 
Act, 18,87. 


I The East India Company 
21 Geo. HL I 1780 . 

c. 70, 8. I. I Governor-General and his Reproduced by 8. 105 (a). 
Council exempt from juris- 1 
diction of Supreme Court, 

Calcutta, for official acts. 1 

88, 2-4. I Written order by Governor- ! Reproduced by s. 106. 

General in Council a justifi- I 
cation for any act in any ^ 
court in India. 

; [ 

8. 5. I Procedure in case of oppres- Reproduced by b. 107 (r) and 
i sion, &c., by Governor- i (2). 

I General or Iub Council. I 


s. 6. ■; Copies and depositions ad- | Reproduced by s. 107 (3). 
; miflsible in evidence. ; 


8.7. Limitation of prosecutions | Reproduced by k. 1 19 (3). The 
and suits against Governor- provision as to limitation of 
I General and his Council. ! civil suits, and the exception 

I as to Parliament, have not 
' I been expressly reproduced. 


s. 8. 


Supreme Court not to have 
jurisdiction in matters con- 
cerning the revenue. 


Reproduced by s. Tfij (3). 


88. 9, 10. > Exemption of certain classes | Repealed, Indian Act XIV of 
j of persons from jurisdiction | 1870, S. L. B. Act, 1892. 

I of Supreme Court. > 
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ChUpUr, 


21 Geo, III» 

c. 70, 

«B. II-16. 

s, 17. 


H. 18. 


SS. 19, 20. 


S,M, 21, 22. 


Title and Short Contents. 


Remarks, 


Repealed, Indian Act XIV of 
1870, S. L. R. Act, 1892. 

Not repro<luced. Saved by 8. 
lOi (I). 


Registration of native servants 
of East India Company. 

Jurisdiction of Supreme Court, 

Calcutta. 

Proviso as to native laws anti j I'his section is reproduced by 
usages. I 8. 108 so far as it appears to 

j represent existing law. 

I The express grant of jurisdic- 
; tion over all inhabitants of 
I Calcutta is omitted as no 
I longer necessary. 

i 

Rights of fathers of Hindu and Omitted as unnecessarj'. 3 ilay 
Mahometian families, and ; Ih^ and has been to some 
rules of caste, preserved. j extent, modified or super- 
i setled by Indian legislation. 

Power for Supreme Court, j Repealeil, Indian Act XIV of 


s- 23. 


s. 24. 


HS. 25, 26. 


88. 27, 28. 


Calcutta, to make rules as 
to proce.s.s. 

Judicial fKiwens of Governor- 
General in Council. 

Power of (sovernor-Goneral in 
Council to frame regulations 
for provincial courts and j 
councils. I 

No action for acts done by, 
or by order of, judicial 
of!iceT.s. 

Notice to judicial officer before 
prosecuting him. 


1870, S. L. R. Act, 1892. 


Repealetl, Indian Act XIV of 
1870, 8. L. R. Act, 1892. 

Repealetl, Indian Act XIV of 
1870, S. L. R. Act, 1892. 


Rej>ealed, Inflian Act XIV of 
1S70, 8. L. K. Act, 1892. 

Repealed, Indian Act XIV of 
1870, 8. L. R. Act, 1892. 

Repealed, 8. L. R. Act, 1872. 


24 Geo. III. 
sess. 2, c.2^, 
ss. 1-63. 

1 

88. 64, 65. 1 


The East India Company 
Act, 1784. 


Procedure by information 
against British subjects 
guilty of extortion in East 
India. 


Repealed, S. L. R. Act, 1872 

Special procedure not repro- 
duced. As to substance, see 
8, 1 19. 
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Title and Short Ootdenis, | Bemuirhs. 


Prosecution of Indian often- i Not. reproduced. These see- 
ders in Parliament. tions contain an elaborate 

procedure for const itutiuj,^ 
a special court for the trial 
I of Indian oftendors. It was 
j to consist of three judges, 
I four )>eers, and six memberis 
! of the House of Commons. 
I See Mill, British India, iv. 

I 407 seq. The macliinery 

I has never l)een put in force, 
i and tlie whole of this set 
of provisions is practically 
j obsolete. 

I f 

Rs, 78-82. I Evidence and limitation of { Not reproduced. Fall with 
I proce<Hlings in information j foregoing provisions. 

I under Act. 

s. 83. ! Saving for claims as to terri - 1 Not reproduced. Made un- 
torial acquisitions. | necessary by transfer of 

I government to the Crown. 

Rs. 84, 85. Commencement of Act . . i Repealed, S. L. R. Act, 1887. 

Act to be public Act. ; 

26 Geo. Ill, ' India Company 

(*. ^7^ I Act, 178 ft» 

ss. 1-28. ' Prosecution of Indian often- Not reproduced. These sec- 
I ders in Pailiainent. tions merely amend the 

I ! machinery under Pitt’s Act 

(24 Geo. Ill, sess. 2, c. 25). 

Rei)ealed byS.L.R. Apt, 1892. 

Jurisdiction continued by s. 
loi. Repealed by S. L. R. 
Act, 1892. 

Repealed by S. L. R. Act, 1872, 

Repealed by 33 Geo. Ill, c. 
52, 8. 146. 

Repealed by S. L. R. Act, 1872. 

Re|>ealed as to British India 
by S. L. R. Act, 1892. 


s. 29. 

R. 30, J urisdiction of governor’s and 
mayor’s court at Madras. 

s. 31. 

ss. 32-35. 

SS. 36, 37. 

s. 38 . 1 Bonds executed in East Indies | 
i to be evidence in Britain, j 
I and vice versa. I 



•Session and 
Chapter. 

24 Geo. Ill, 
sess. 2,0.25, 
ss. 66-77. 
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i ««<* ConUnU. Bemarhi. 

Cmper. j 


26 (iJeo. Ill, I 

(‘. 57, j Repealed by S. L. R. Act, 1892. 

j 

33 Geo. III. The East India Company t 
( . 52, Act, 1793 . ' 

H8. I - 1 8. ; ; Repealed as to U. K. by S. L. R. 

j Act, 1887. 

i j 

s. 19. ; Power of commissioners to ; Not reproduced. Superseded 

send orders to India through j by 3 & 4 Will. IV, c. 85, 8. 

secret committee of direc- 1 36, and 21 & 22 Viet. c. 106, 

tors. s. 27. See s. 14. 

«. 20. .Appointment of secret com- Not reproduced. Superseded 
mi t tee of directors. by 21 & 22 Viet. c. 106. See 

I s. 14. 

K. 21. Dispatches of secret commit- Repealed as to U. K. byS. L. R* 
tee, by whom to be pre- Act, 1887. 

)>ared. 

H. 22. Secret dispatches from India. Amended by 21 & 22 Viet. c. 

' 106, 8. 28. Reproduced by 

S. 14 [ 2 ). 

'riie enumeration of subjects 
in s. 22 is not repeated in 
! a. 14(2). It differs from that 

I given in 21 & 22 Viet. c. 106, 

i a. 27, as to dispatches to 

j India. 

s. 23. ! i Repealed as to U.K. by S.L.R. 

I Act, 1887. 

fi. 24. j Governmentof Bengal byGov- j Not reproduced. Superseded 
ernor-General in Oouncil, by 3 & 4 WiU. IV, c. 85, s. 

1 39. See 88. 36, 49. 

Government of Madras and j Reproduced by s. Jo (i). l^e 
Bombay by Governor in j provision as to control of 

Council. i the revenues is superseded 

I by 2 1 & 22 Viet. 0. 106, B. 41 . 

! The provisions as to the 

military authority of the 
• Madras and Bombay Gov- 

ernments are repealed by 56 
j A 57 Viot. c. 62. 

j Number of members of council Modified by 3 & 4 Will. IV, 
j at Madras and Bombay. c. 85, ». 57* Reproduced by 

I S‘ 51 ( 3 )- 
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GOVERNMENT OF INDIA 


Session and 
Chapter, 


33 Geo. in, 
c. 52, s. 24 
(ecmlinued). 


8. 25. 


I 


8. 26. 


8. 27. 


8. 2d. 

HR. 29, 30. 


[CH. 


awi Short Contents, 


Governors in CJouncil of Ma- 
dras and Bombay to be flub- 
ject to control of Governor- 
General in Council. 
Directors to fill vacancies in 
offices of — 

Governor-General . 

Governors of Madras and 
Bombay 

Members of Council . 

Governor of the forts and 
garrisons at Fort Wil- 
liam, Fort St. George, and 
Bombay 

Commanders-in-chief 
Qualification for office of mem- 
ber of council of — 

Governor-General . 

Governor of Madras or 
Bombay. 


Power for Crown to fill 
vacancies in default of <U- 
rectors. 

Provisional appointments to 
offices of — 

Governor-General, gover- 
j nor, and member of Coun- 

cil. 

( 

! 

1 Governor of the forts and 
i garrisons at Fort William, 

i Fort St. George, and 

Bombay 

Commanders-in-chief. 


Temporary vacancy in office 
of — 

Governor-General. 
Governor .... 


Remarks, 


Verbally modified by 3 & 4 
Will. rV, 0. 85, 8. 6$. Re- 
produced by 8. 49 ( I ). 


j Not reproduced. Superseded 
. by 24 & 25 Viet. 0, 106, 
I 8. 29. 

Not reproduced. Superseded 
32 & 33 Viet. c. 97- 

\ Not reproduced. Superseded 
[ by t 6 & 17 Viet. c. 95, s. 
I 30, which has itself been 
) subsequently repealed. 


Not reproduced. Superseded 
by 24 & 25 Viet. c. 67, s. 3. 
Reproduced by r. 51 (3). 
Provision as to seniority 
rep. by 24 & 25 Viet. e. 54, 
s. 7. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 


Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, r. 
61, and 24 & 25 Viet. c. 67, 
as. 2, 3. 

) Notreproduciul. See note on 
|' 8. 25. 

Repealed as to U. K. byS. L- B. 
Act, 1887. 

Not reproduced. Superseded by 
24 & 25 Viot. c. 67, 88. 50, 5 1 * 
Not reproduced. Superseded 
by 3 & 4 Will IV, c. 85, 8. 63. 
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Session a 9 id 

ChapUf, 

Ti&t and Short Contents. 

BeTmrks. 

33 Geo. III. 



c. 52, B..31. 

Temporary vacancy in office 
of member of council. 

Not reproduced. Superseded 
by 3 & 4 Will. rV, c. 85, 8. 
64, and 24 & 25 Viet. c. 67, 

S. 27 . 

s. 32. 

Appointment of Commander- 
in-chief a« member of — 
Govomor-Generars coun- 
cil. 

Governor’s council. 

Salary of Commander-in-chief 
as member of council. 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 67, 8. 3. 
Repealed in part, S. L. R 
Act, 1892. 

Repealed by 56 & 57Vict. c. 62. 
Reproduced by s. 80. 

8. 33 - 

Commander-in-chief in India 
to be a member of local 
council while in Madras or 
Bombay. j 

Reproduced by s. 51. 

8 . 34 - 1 

Absence or illness of member i 

Not reproduced. Practically 

i 

! 

of council. 

superseded by 3 & 4 Will. 
IV, c. 8$, 8. 64, and 24 & 25 
Viet. c. 67, s. 27. 

8. 35 - 

; Removal of officers by Crown, j 

i 

I 1 

Amended as to communica- 
tion of order of removal by 
21 & 22 Viet. c. 106, 8. 38. 
Reproduced by s. 21 (i). 

s. 36. 

Removal of officers by direc- 
tors of East India Company. 

Exception as to officers ap- 
pointed by Crown 0!\ de- 
fault of directors. 

Reproduced by s. 21 (2). 

Not reproduced. Made un- 
necessary by abolition of 
Company. 

8- 3;- 

1 

If Governor - General, &c.., ! 

loaves India intending to ■ 
i return to Euroi>e, his office 
j vacated. 

Rc-enacted in substance by 3 
& 4 Will. IV, c. 85, s. 76. 

1 Qualified as to members of 
council by 24 & 25 Viet. 

1 c. 67. s. 26. Reproduced by 


! i 8* 82 (1). 

} Evidence of intention to re- ^ Not reproduced. 3 & 4 Will. 
; turn to Europe. i IV, 0. 85, fi. 79 » contains no 

I j such provision. 

I Resignationof office by Ghiver - 1 Reproduced by s. 82 (2). 
j nor-General, &c. | 

j Salary and allowances to j Reproduced by s. 82 (4). 

cease from date of departure | 

I or resignation. 
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GOVERNMENT OF INDIA 


[CH. 


Session and 
Chapter, 

TUle and Short Contents, 

33 Geo. in, 

• 

0- 52, B. 37 

Salary and allowances not 

(ooniinued). 

payable during absence. 

8. 38. 1 

Power to postpone matters 
proposed by members of 


I cotincil. 

s. 39. ! Form and signature of pro- 
I ceedings. 

1 


Rmatha. 


Amended by 3 & 4 Will. IV, 
c. 85, 8. 79. Reproduceil by 
8. 82 (2). 

Not reproduced. Superseded 
by 24 & 25 Viet. 0. 67, 8. 8, 
giving power to make mien 
of procedure. 

Amended by 53 Geo. III. c. 
155> B. 179, and Indian Act 
n of 1834. Reproduced by 
88. 43 (I), 54(1). 


s. 40. Authority of Governor-Gene- Re-enacted in more genci al 
ral in Council over local terms by 3 & 4 Will. IW 
I Gk)vemment8. c. 85, s, 39. Reproduced by 

\ S.8. 36 and 49 (i). 


a. 41. Duty of local Governmente 1 Not reproduce<l. Thefteelabo- 
1 in case of conflict between ! rate provisionR have l>ceu 
orders of Governor-General | made unnecessary and un- 
in Council and orders of I suitable by change of cir- 
directors of East India cumstances. 

, Company. 

s, 42. 1 Restriction on power of Gov- Repnxluced by s. 48. 
emor-General in Council to | 
make war or treaty. i 


s. 43. I Local Governments not to Reproduced by s. 49 (2). 
make war or treaty without 
orders of Governor-General 
in Council or East India | 

i Company. 1 

Officers of local Govern- j Reproduced by s. 49 (1). 
ments to obey such orders | 

i of Governor - General in i 

i Council. I 

' Governor, &c., disobeying or- Not reproducetl. See note on 
I dersof Governor-General in s. 49. 

; Council liable to be sus- 

I pended or removed. 

8. 44. Local Governments to keep Reproduced by a. 49 (1). 
Governor-General informed 
of their proceedings. 

ss. 45, 46. Proceedings against persons Reproduced by s. X2C). 
j suspected of dangerous oar- 

I respemdenoe. 
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TMe and Short Oonknis. | Remarks, 


PowerforGovernor-Qen^al or | Modified^astoQovemor-Geiie- 
Governor of Madras or Bom- ! ral, by 33 & 34 Viet. e. 3, 

bay to act against opinion i s. 5. Reproduced by ss. 44 
of council. ; (2), (3)» (4). 53 (5)* 

Person temporarily acting a» ; Not reproduced. 8u{>erseded 
Governor-General or gover- ' by 3 & 4 Will. IV, c. 85, 
nor not to act against opi- .s. 65, and 24 & 25 Viet. c. 67, 
iiion of council. ! s. 50. 

51. j Power to act against opinion Not rei>rcKluced. 8 u[)erseded 
i of council not to be oxer- by 33 & 34 Viet. c. 3, s. 5, 

cised in certain cases. ami by provisions as to 

Indian legislation. 

i 

». 52. i Powers of local Government i Not reproduced. 8u}jcrseded 
1 superseded by visit of Gover- as to Governments of Ma- 

I nor-General. i dras and Bombay by 3 & 4 

I ' Will. IV, c. 8s, 8. 67. 

s. 53. J Appointment and powers of . Not ro[>roduced. Superseded 
vice-president during ab- by 24 & 2 $ Viet. c. 67, s. 6, 

i sence of (jOvernor-Gencral. and by tlie apjmintmcut 

of a Lieutenant-Governor of 

Bengal. 

i 

s. 54. I Power of Governor-General ’ Repro<luccd by s. 47 (2). 
i while absent from his eoun- 
j cil to issue orders to local , 

! Governments and officers. 

I 

s. 55. Suspension of Govoruor-Gene- Reproduced by s. 47 (3). 
j rat’s power to issue such 
! orders. * 

i 

s. 56. I } Repealed, 24 & 25 Viet. c. 54, 

I j 8* 7 - 

; i 

s. 57. i Presidential restriction on ; Reproduced by s. 93 (linal 
civil appointments. ! words). 

Residence required to qualify Not reproduced. Repealed by 
civil servant for appoint- 24 & 25 Viet. c. 54, s. 7. 
meiit. 

ss. 58-61 . ; i Ropiraled as to U. K. by 8. L. R. 

{ Act, IvS 87 . 


8eesiona»d 

Oha^^ 

33 Geo. in, 
O. 52. 

ss. 47-49* I 


s. 50. 
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GOVERNMENT OF INOlA ^ [ch. 


Session and 
Chapter. 


Tide and Short Oonients. 


Mmarks, 

W 


33 (ieo. Ill, 
c. 52, 8. 62. 


Koceiving gifts to be a misde- 
meanour. 


Re-enacted by 3 & 4 Will. IV, 
V. 85, 8. 76. Reproduced 1)\ 
8. 117 (5). 


N. 03. 


Dinposal of gifts aud tines . 


Reproduced by s. 117 (last 
part). 


s. (>4. 


Exception for fees of barns- * Reproduced by s. 117 (^) 
tCFb, &c. i 


b. 05. I Disobedience and bicach oi ^ Re-enacted by 3 ^4 Will 1 \, 
j duty. j c. 85, 8. 80. Reproduced In 

, ' « 117(2), (3) 

b <ji). Corrupt bargain foi giving up Not reproduced. 8u{»erbeiU‘d 
or obtaining employment, i by 49 Geo. Ill, c. 12O. 


b. C>7 J luisdiction of courte in Imba ,See s. 119 (2), Repealwl Ub to 
and Great Britain over of- Indian coiirtH by Indmii 
ieiu OS by Biitish subject^ in Act XI of 1872. 

Native States. 


8. 08 . j East India Com{iany 01 its | 
, servants not to stay actions ^ 

^ without approbation oi 

Board. | 

b. 69. { East India Company not to 
release sentence of British > 

! 01 Indian court against its . 

1 servants ' 


Not icprodiucd tl 
^ Geo. ill, t. (>3, .s 35 
I Repealed as to I . K. 
S. L. K. Aa, ih87 


i i 

kv 


«. 70. Forfeiture of oflice aftei ab- t Amended as to military olhccib 
* sence of tiv© >ear8. 1 by 53 Geo. Ill, c. 155, «. 84- 

Not reproduced. Practically 

I MUiHjrsedcd by iiowcr to 

make rules as to furlough, &c 


.71-136. 
s. 137. 


. • . j Re[)calod, 8. L. R. Act, 1872. 

Governor-General, governor, ' Reproduced by s. 117 (4). 
judges of supreme courts, l 
members of council, and I 
judicial and revenue officers i 
in Bengal not to trade. | 

British subjects not to trade . Not reproduced. Repealed by 
in salt, &c. I Indian Act XIV of 1870. 


««. 139 . 1 


He|)caled, 8. L. K. Act, 1872. 
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Chapter. 

and Short Cowtenta. 

Bemarka. 

33 Geo. in> 
C. 52, s. I4<^. 

'"‘W 

Procedure for offences under 
Act. 

i 

Sees. 169. 

8. 141* 

! 

! 

i 

Procedure, and limitation of j 8. 119 (3), following 21 Geo. 
time for proceediiign. I III, c. 70, s. 7, substitutes 

‘ five ' for ‘ six * years. 

1 The provision in that section as 
; to arri val in England is taken 

I from 21 Geo. Ill, c. 70, s. 7, 

) 'rhe provisions as to procedure 
are omitted as having been 
j sin>erseded by change of 
practice. 

88. 142-150. : 


RcjHialed, 8. L. R. Act, 1872. 

8. 151- ; 

Appointment of justices of the 1 
i |»cacc. 

Xot reproduced. Rep. by In- 
dian Act li of 1869. 

88. 152-155* ' 


Rejxialed as to U. K. by 8. L. R. 
Act, 1887. 

a. 156. 

Admiralty jurisdiction of 
! Huprenie Court, Calcutta.. ; 

j Xot reproduced. Effect saved 

1 by H. 102 (i), and by Article 
! 33 of the charter of the 

' Calcutta High Court. 

a. 157. 

’ Appointment of coroners . . ; 

; 1 

S ; 

Rcpeaieil, Indian Act XIV of 
1870, 8. L. R. Act, 1892. 

88. 158-I(X). 

1 ' 

: ! 

Repealed as toU. K. by 8. L. R. 
Act, 1887. 

8. 161. 



Itepealed, 4 & 5 Will. IV, c. 33. 

8. 162. 

Proceedings in resi>eci of 
things done under Act to be 
taken williin throe years. 

1 See s. 119 (3). Superseded 
! as to India by Indian legisla- 
tion, see Act IX of 1871. 

8. 163. 

37 Geo. HI, 
t*-. 142, 8. 1, 

The East India Act, 1707. 
Nuiubor of judges of Supreme 
Court, Calcutta. 

Repealed as to U, K. by 8. L. R. 
Act, 1887. 

Suixjrseded by 24 & 25 Viet, 
c. 104, 8. 2. Repealed, 8. L.R. 
Act, 1892. 

88. Z, 3. 

Pensions of judges 

1 

Not reproduced. Superseded 
by 24 & 25 Viet. c. XCX4, s. 6. 
j Eepc^ed in part, S. L. R. 


Aot, 1893. 



GOVERNMENT OF INDIA [t,i. 

. 4 


Session and 
Chaffer, 

Tide and Short CofUents, 


JRemarks, 


37 Geo. Ill, 
c. 142, s. 4. 

Depositions .... 

\ 




Salaries and fees of officers of ‘ I 
Supreme Court. Calcutta. ' ( Ke,)caled. Lidian Act XIV 

88. 5-7. ^ Registration, &c., in Supreme j !<• R- Act. uS'jj 

Court, of regulations uiade I 
by (ioveruor-General in i 
Cbuncil. 

8. Constitution and jiowers of* Rei)c‘alod, S. L. K. Act, ib<jj 
recorders’ courts at Madras ' 
and Bonlba3^ 

bs. y, 10. Jurisdiction of recorders' Reproduced b^' s. loi. Tin 

courts at Madras and Rom* ]>owers and jurlsdiciiou of 
bay. the recorders* courts were 

vested in the supremo courts 
I by 39 & 40 (leo. Ill, c. ;y, 
s. 5 (Madras), and 4 (jco. 
IV, c. 71, s. 7 (Bombay). 

8. II. Covernof, members of his Keproiiuced by s. 105. fcjci 
council, and recorder ex- note on 1 ^ (»co. Ill, c. 03, 
empt from arrest or im- s. 17. 
prisonment by recorders’ 
courts. 

s. II. Governor and his council Reproduced by s. 105 (i) (a), 
proviso. exempt from jurisdiction of * 
recorders’ courts for official 
act. 

Recorders’ courts not to have | Reproduced, s. 101 (3), 
jurisdiction in matters con- * 
corning the revenue. 

Exemption of certain classes | Not reproduced. The corre- 
of persons from jurisdiction • spending provisions in 21 

of recorders’ courts. ' Geo. Ill, c. 70, ss. 9, 10, as 

' to the Supreme Court, Cal- 
cutta, have been repealed 
by Indian Act XIV of 1870. 

h. 1 2. Rights of fathers of Hindu and Not reproduced. Corresponds 
Mahomedan families, and to 21 Geo. Ill, c. 70, s. 18. 
rules of caste, preserved. 

s. 13. Jurisdiction of recorders’ Not reproduced. Saved by 
courts, Madras and Bom- s. 101. 
bay. I 
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Session ctnd 
Chapter. 

Tide and Shoft Conienia, 

Betharka, 

37 Geo. IXI» 
c. i 42 i e. 13 

[continued). 

Proviso as to native laws and 
usages. 

Power to make rules of pro- 
cedure for such cases. 

Ajipearance and examination 
of witnesses in such cases. 

Beinroduced by s. 108. See 
note to 21 Geo. HI, c. 70, 
8. 17, supra. 

Not reproduced. The corre- 
s|)onding provisions in 21 
Goo. Ill, c. 70, 8. 19, as to 
the Supreme Court, Cal- 
cutta, have been re{)ealed 
by Indian Act XIV of 1870. 

H. 14. 

No axdion for acts done by or 
by order of judicial otticers. 

Not reproduced. SupersedcMl 
by Indian Act XVIII of 
1850. 


Prwedurc' for prosecution of 
judicial oflicers. 

Not reproduced. The corre- 
sponding provisions in 21 
Gto. Ill, c. 70, 88. 24, 25, 26, 
as to the Supreme Court at 
Calcutta, have been repealed 
by Indian Act XIV of 1870. 

8. 15. 

Registration of native ser- 
vants of East India Com- 
pany. 


s. 16. 

Appeal to His Maje^sty in 
Council, 


s. 17. 

Transf(‘r of rccur<ls of mayors’ 
courts, &v.f to recorders’ 
courts. 

Repealed, Indian Act XIV 
r of 1870, 8. L. R. Act, 1892. 

8. 18. 

Jurisdiction of mayors’ courts, 
&c., transferred to reor- 
ders’ courts. 


ss, 19-26. 

IVovisiuns as to recorders 

‘ 

8. 27. 

Forms and rules as to process 
to bo sent to Board for 
Affairs of India. 

Not reproduced. Does not 
corre8ix>nd to modern prac- 
tice. 

^ s. 28. 

Loans by British subjects to 
native princes. 

Reproduced by s. 1 18. 

». 29. 

Report by law officers . 

Not reproduced. Does not 
require specific enactment. 

8. 30. 

Jinisdietion of courts of re- 
quest. 

Repealed, Indian Act XIV of 
1870, 8. L. R. Act, 1892. 


tLBBRT 


V 
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Se- 8 sion and 
Chapter, 

TiUc and Short Contents, 

Remarks. 

^9 & 40 
Geo. Ill, 

c. 79 . s. I. 

The Oovernment of India 
Act, 1800 . 

Power of directors of East 
India Company to apportion 
territorie8> revenues, and 
civil servants between Gov- 
ernments of Madras, Bom- 
bay, and Bengal. 

Not reproduced. As to terri- 
tories, superseded by 24 
& 25 Viet. c. 67, 8. 47, and 
28 & 29 Viet. c. 17, ss. 4, 5. 
See 8. 57. 

8. 2. 

Constitution, powers, and 
jurisdiction of Supreme 
Court, Madras. 

Reproduced by s. 101. See 
note to 13 Geo. Ill, c. 63, 
ss. 13, 14, supra. 

8. 3 - 

Exemption of Governor of 
Madras and Governor- 
General and their councils 
from jurisdiction of Su- 
preme Court. 

Reproduced by s. 105. 

8. 4. 

Transfer of records to Supreme 
Court. 

Re[)ealed by Indian Act XIV 
of 1870, S. L. R. Act, 1892. 

s. 5. 

Transfer of jurisdiction of 
Supreme Court. 

See note to 1 3 Geo. Ill, c. 63, 
88. 13, 14, supra. RejK‘alcd 
in part, 8. L. R. Act, 1892. 

B. 6. 

Salaries of Madras judges 

Repealed, S. L. R. Act, 1892. 

8. 7. ^ 

Salaries of Madras judges to 
be in place of perquisites. 

Not expressly reproduced. 
Covered by s. 99. 

8. 8. 

Allowances to Madras judges 

Re{>ealcd in part, S. L. R. A(d, 
1892, Covered by s. 99. 

8. 9 . 

Salaries of judges of supreme 
courts at Calcutta and Ma- 
dras, and Recorder of Bom- 
bay, to cease on judge leav- 
ing India. 

Nor reproduced. SalarU^s and 
allowances of high court 
judges are now fixed by the 
Secretary of State under 24 
& 25 Viet. c. 104, s. 6. 

8. 10. 

Vacancy in office of Recorder 
of Bombay. 

Repealed by Indian Act XIV 
of 1870, S. L. R. Act, 1892. 

8. II. 

Power of Governor of Madras 
in Council to make regula- 
tions. 

Re^iealed by Indian Act XIV 
of 1870, S. L. R^ Act, 1892. 

8. 12. 

Absence of Governor-General 
or Governor from his coun- 
cil. 

Reproduced as to governors 
by 8. 53. Repealed as to 
Governor-Generab S. L. B. 
Act, 1892. 
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Session and 

Tide and Short Contents* 


Remarks* 

Chapter* 




39 & 40 

Geo. m. 

Saving of Governor-Goneral’s 

Not reproduced. This power 

C. 79, 8-12 

power to appoint a vice- 


was conferred by 33 Geo. 

{co^iiinued). 

prenidont. 


Ill, c. 52, s. 53, which has 

ss. 13-16, 


been superseded by 24 & 25 
Viet. c. 67, 8, 6. 

BcjMjalcd, 9 Geo. IV, c. 74, 

s. 17. 

Courts of requent . 

8. 126, which section is itself 
re{)ealed by »S. L. R. Act, 

1873. 

Rt^pealeil, Indian Act XIV of 

HH. 18, 19. 

Corjioral [mnishminit . 

1870, S. L. R. Act, 1892. 

Repealed, Indian Act XIV of 

8. 20. 

Local extent of jurisiiiction 

1870, S. L. R. Act, 1892. 

Saved bys. loi (i). Repealed 

HS. 21, 22. 

of Supreme Court, Calcutta. 

Grant of letters of administra.. 

in jiart, S. L. R. Act, 1892. 

RejK-ialeil, Indian Act XIV of 

SH. 23, 24. 

tion. 

Insolvent debtors . 

1870, S. L. R. Act, 2892. 

Reyiealed, Indian Act XIV of 

8. 25. 

Power to appoint judges of j 

1870, 8. L. R. Act, 1892. 

Re{)ealed by Prize Courts Act, 

53 Oeo. Ill, 
c. 155, 

88. i-32. 

supreme courts at Calcutta, 
Mailras, and llombay, com- 
missioners of prize. 

The East India Company 
Act, 1813, 

1894. 

Reiwalcd, S. L. R. Act, 1873. 

88- 33-39. 



Re|)calcHl, S. L. R. Act, 1874. 

88. 40, 41. 


Reix'aled, S. L. R. Act, 1873. 

8. 42. 

1 

Control of India Boartl over 
colleges and seminaries in 
India. 


Omitted as having been 

K made unnecessary by al- 

»• 43- 

Provision to be made for pul)- 


teration of circumstances. 

44-48. 

lic education. 


[le}Hmled, S, L. R. Act. 1873. 

8.49» 

Salaries of bi8ho[)s and arch- 
deacons. 

Such salaries when to ootn- 


Not reproduced. These sola- 

8. 50. 


rice may now be fixeil and 
. altered by the Secretary 


mence and cease. 

Such salaries to be in lieu of 
fees, Ac, 


of state under 43 Viet, 
c. 3, 8. 3. 


V z 
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[CH. 


Session and 
Chapter. 


53 Geo. m, 
c. i55» 

88. 51, 52. 


fi. 53 - 


88. 54-78. 


8 . 79. 


88. 80, 81. 
8. 82. 


8. 83. 
8. 84. 

8. 85. 

6 . 86 . 


88. 87, 88. 
8. 89. 


Title and Sftort Contents. 


Jurisdiction of of Cal- 

cutta. 


Countersignature of eeclt^iss- 
tical letters ]»atent for Cal- 
cutta, Madras, or Bombay. 

Signature of proceedings by 
the chief secretary or the 
principal secretary of the 
department. 

Residence required to qualify 
civil servants for apjjoint- 
ments exceeding in value 
£1,51x1 })er annum. 

Absence of military officers for 
five years. 

IVetieclenee of civil servants 
returning after five years’ 
absence. 

Precedence of civil servants . 


Salaries of governor-general, 
governors of Madras and 
Bombay, members of coun- 
cil, Wl judges of high 
courts, to commence on 
their taking ujwn them- 
selves the execution of their 
office. 

AUowanccH for equipment and 
voyage. 


Itemarks. 


Reproduced by 8. iio. Ss. 51 
and 52 extended to bishojiN 
of Madras and Bombay, and 
s. 52 verbally amended by 
3 & 4 Will. IV, C. 85, 88. 92, 
93 - 

Not reproduced. SiqH^rseded 
by 47 & 48 Vi(‘t. c. 30 (Great 
Seal Act, 1884). 

Reixaled, S. L. R. Act, 1S73. 

Amended by Indian A (4 II of 
1834. Rtqirotlueetl by MS. 43 
(I), 54(1). 

RejH'aled, S. L. U. Act, 1873. 

Not rcprotlucwl. Virtually rc- 
tH'alcd by 24 & 25 Viet, 
c. 54 » »• 7. 

Repealed, S. L. R. Act, 1873. 

Not reprotluecd. See note on 
33 Geo. Ill, c. 52, H. 70. 

Omitted as having been suix*r- 
sedtsl by rules of service. 

Omitted on the same ground. 
S. 5O of 33 Geo. Ill, c. 52, 
which this si^etion amends, 
has biien rejK*aled by 24 & 25 
Viet. c. 54, 8. 7. 

ReiH?aled, S. L. R. Act, 1873. 

Unnecessary, the |)ower to fix 
the salaries of all these 
offict'Ts being now vested in 
the Secretary of State. 


Repealed by 43 Viet. c. 43, «. 5 * 
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and 

Chapter. 

Tide and Short CotUenta. 

Rcmarka. 

53 Goo. Ill, 

* 0. iSSf 

»H. 9 f)~ 92 . 


Repealeti, S. L. R. Act, 1873. 

8. 93 - 

SufM^raniuiation allowanuuK of 
EaHt Ifidia (Jooifwiny’w Hor- 
vants ill Knglaitd. 

Not reproduced. As to officers 
transferred to Secretary of 
State’s cHtablishincnt, saved 
liy 21 & 22 Viet c. kA s. 18. 

s. 94 - 

1 

Account of ^uch allowauc(‘H to 
l>c laid Wforc Parlianicnt. 

Not reprcKluced. There is no 
eorn^sponding provision in 
21 & 22 Viet. e. kA 8. 
iH, as to snjHTann nation 
allowances of officers first 
a]>pointed to Secretary of 
State’s e.stal)Iisli nient. 

H, 95. 


Repc'aled, S. L. R. Act. 1S73. 

H. 9O. 

Power of ( Jovcrrior-( icncral in 
CViuiK'il, uiid the (lOvernorH 
of Madras and Uoinhay in 
(\)uneil, to make articles of 
W’ar for native oHieers and 
Hohliers. 

Not r<‘prfKinced. iSujx^rscded 
by 3 & 4 Will. IV, e. 85, s. 
73 see also 24 & 25 Viet, 
c. 67, ss. 22, 43. 

8s. 97~i 10. 



Repealed, S. L. R. Act, 1890. 

H. 111. 

Power of a<lvo<'Htes-g(‘neral 
at Calcutta, Madra.s, Poin- 
bay, and 1 Vince of Wales’ 
Island, to tile informations 
for debts due to (Vown. 

Keprmluced by s. 109. 

S8. 

. 

Re])ealed, S. L. R. Aet. 1873. 

8. IJ3. 


Rejiealed, 8. L. R. Aet, 1874. 

88. 124, 125. 



Repealed, S. L. K. Act , 1873. 

55 ( 3 eo. Ill, 
U. 84, 8. 1. 

The Indian Presidency 
Towns Act, 1815 . 

Power to extend liiuits of 
presidency towns. 

Reproduceil by s. 59. Residue 
of Act rcjicalod, S.L.R. Act, 
i« 73 - 

4" Goo. IV. 
C71. • 

88. 1, 2. 

The Indian Bishops and 
Courts Act. 1823. 

V 

Re))ealed, S. L, R. Act, 1873. 

8. 3. 

Pensions to bishojwa and arch- 
deacons. 

Not reprotiuced . See n ote (6 ) 
on s, 1 1 3. Repealed as to 
archdeacons by 43 Viet, c, 

3. 8* 5 - 
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GOVERNMENT OF INDIA 


Session and 
Chapter, 


4 Geo. IV, 
C. 71, 8. 4. 


s. 5. 


8 , 6 . 

8. 7. 


8.S. 8 - 10 . 
ft. IT. 

88. 12, 13. 

8S. 14-16. 

s. 17. 


ft. 18. 

6 Geo. IV, 
c. 85. 

8. 1-3. 

8. 4. 


8. 5. 


[CH. 


TiUe atid Short CofUcnte, 


Residence as chaplain to count 
for pension as archdeacon. 


House to he provided for 
Bishop of (-aleutia. 

Exjx'nses of visit^ations of 
Ihfthop of Calcutta,. 

Power of Bishop of Calcutta 
to admit to holy ortlers. 

Constitution, powers, and 
jurisdiction of »Suf>reme 
Court, Bombay. 

Exemption of (Jovernor of 
BomV)ay and his council, 
and Governor-tiiencral, from 
jurisdiction of the court. 

Salaries of judges when to 
commence. 

Such ftalaries to he in lieu of 
fees, &c. 


Powers of Supreme Courts, 
Madras and Bombay. 


The Indian Salaries 
and Pensions Act, 1825. 

Salaries of judges of Supreme 
Courts, Madras and Bom- 
bay. 

Payments where judge of Su- 
preme Court, Recorder of 
Prince of Wales’ Island, or 
Bishop of Calcutta, dien on 
voyage to India, Ac. 


Bemarhs, 


Not reproduced. TJnnoceftfiary. 
in view of the Secretary o( 
State’s i>owcr under 43 Viet. 
3» «• 3f to fix allowances. 

\ Reproduced by 8. 1 1 3. Kx- 
1 lendetl to bishojw of Ma- 
i draft an<! Bombay by 3 A 4 
) Will. IV, c. 85, ft. icx). 

Reproduced by s. 1 10. 

Hcprodiiced by «. 10 1 . Sec 
nofe to 13 (fco. Ill, c. 03, 
Kft. 13. 14, supra. 
Reprotluced by s. 105. 


Repealed, S.L.R. Act, 1873. 

Not rc}>rocluee<l. Sui)erseded 
or made unnecessary by 
I 24 & 25 Viet. c. 104, H. 6. 

RciK'alod, S. L. II. Act, i8c^). 

Hei>caled, S. L. R. Act, 1873. 

Reproduced by s. 103. Sec 
note to 13 Geo. Ill, e. 63, 
fts. 13, 14, supra. 

Rt>j>ealed, S. L. R. Act, 1873. 


Kepe^iled, S. L. R. Act, 1890. 

Not reproduced. Superseded 
by 24 A 25 Viet. c. 104, s. 6. 

Reproduced in pai^t by s. 113* 
Repealerl, as to Recorder of 
Prince of Wales’ Island, by 
S, L. R. Act, 1878, 

Made imneoessary in part by 
24 A 25 Viet. c. 104, s. 6, and 
43 Viet, c. 3, 8. 3. 
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Seftaion and 
Chapter, 

Tide and Shari Caniknia, 

Remarks. 

6 Geo. IV f 

C.8S, 

88. 6 - 14 - 


Repealed, S. L. R. Act, 1890. 

8. 15. 

Pension of Bishop of Calcutta. 

Not reproduced. See note (6) 
on s. 113. 

7 Goo. IV, 
c. 56, 

8* 3- 

The East India Officers* 
Act, 1836 . 

Payments to represt^ntativeH 
of deceased officers. 

R<‘produ<H?d by s. 82 (3). Ss. t 
and 2 and residue of Act 
rej»ealed, S. L. R. Act, 1873, 

3 & 4 Will. 
IV, c. 85, 

H8, I, 2 . 

The Government of India 
Act, 1833 . 

Continuance of fKiwers, &c., of 
Kast India Company till 
April 3<i, 1854. 

Prop<^rty of Company to be 
heltl in trust for Crown. 

Not reproduced. S|>ent 

Not reproduce#:!. Superseded 
by 21 & 22 Viet, c. 106, 

KH. 1, 2. 

88. 3- 1 a. 

..... 

Rei>caled, 8. L. R. Act, 1874. 

8. lo- 



Re|)ealed, *S. L. R. Act, 1890. 

ss. 20-24. 



Repealed, S. L. R. Act, 1874. 

8. 25, 

Control of (^immissioncrsover 
atds of East India Comjiany. 

Reproduced by s. 2 (2). 

88. 26-35. 



Rc{)ealed, S. L. R. Act, 1874. 

8. 36. 

Conimunictaiion of secret or- 
ders to India. 

Reproduced by s. 14 (i). 
Amendeil by 21 & 22 Viet, 
c. 106, 8. 27. 

8. 37- 


Rejicaled, S. L. R. Act, 1874. 

8. 38. 

\ 

Prasidcncy of Fort William (0 
be dividinl into two presi- 
donc.ie^t (Bengal and Agra). 

Power to declare limits of 
presidencies. 

Not reprotluced. This pro- 
vision was suspended by 5 & 
6 Will. IV, c. 52, 8. j, and 16 
& 17 Viet. c. 95, 8. 15, and 
has never been brought into 
operation. It is practically 
suiKsrseded by the appoint- 
ment of a lieutenant-gover- 
nor for the North-Western 
Provinces under 5 & 6 
Will. IV, c. 52, s. 2. 

Reproduced by s. 57. This 
provision is modified by 28 
A 29 Viet. c. 17, ss. 4, $. 
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[CH. 


8 e 9 sionand 

Chapter, 

3 & 4 Will. 
IV, c. 8s, 
8 . 39. 


8. 40. 

88. 41, 42. 
88. 43, 44. 

8. 45. 


TiU^c and Short ConJtenU, 


. 46. 


8. 47. 


8. 48. 


8.49. 

8. 50. 

8. 51. 


GU)vernment of India by Gov- 
ernor>General in Council. 


Remarks, 


Law8 made by Governor- 
General in Coiineil — 
to have same force in 
India as Acts of Parlia- 
ment. 

to be judicially noticCKi by 
Indian courts. 


need not be registercnl . 

Restrictions on legislation 
affecting high courts. 


Rules for procedure of Gover- 
nor-General in Council. 


Quorum of Governor-Generars 
legislative council. 

Quoru ra of Governor-Generars 
executive council. 

Equality of votes in — 

Governor-Generars execu- 
tive council. 

Governor-Generars legis-| 
lative council. 


Saving of power of Parlia- 
ment — 

to legislate for India, 
to control Govemor-Gene-| 
ral in Council. 


Reproduced by s. 36. The pro- 
vision as to control of the 
revenues of India is 8U])er- 
seded by 21 & 22 Viet, 
c. 106, 8. 41. 

Repealed, 24 & 25 Viet. c. 67, 
8. 2. 

Repi^aled, S. L. R. A<?t, 1874. 

Repealed, 24 & 25 Viet. c. 67, 


Not repruductMl. There is no 
such provision in 24 & 25 
Viet. V., 67. 

Not reproduced. »SuperKed(‘(l 
as to laws in force in British 
India by Indian Act I of 
1872, s. 57. 

Not reproduced. 8|ient. 

Reproduced by s. 63 (3). This 
restriction is kept in forc(5 
by 24 & 25 Viet. c. 67, 8. 22. 

Not re]>roduccd. Superseded 
by 24 & 25 Viet. c. 07, 
8S. 8, 18. 

Not reproduc(Ml. Suf)erseded 
by 24 & 25 Viet. c. 67, 8. 15. 

lU^produccd by s. 42 (4). 

Reproduced by s. 44 (i). 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 67, R. 15* 

Repealed, 33 & 34 Viet. e. 3, 8.4. 

Repealed, 24 & 25 Viet. c. 67, 
8. 2. 


Reproduced by as. 63, 121. 
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Session and 

TiUc and Short Conienis, 

Remarks. 

Chapter, 

3 & 4 Will. 

j 


IV, c. 85, 

Laws made by Governor- 

Not reproduced. ITiis pro- 

». 51 

General in Council to be 

vision dot^s not appear to 

(coiUinued). 

laid before Parliament. 

apfily to laws made under 
24 & 25 Viet. c. 67* 

8. 52. 

Enactments relating to (lover- 
nor-General of llf*ngal to 
apply to Governor-General 
of India. 

Not expressly reproduced. 

sH. 53 - 55 - 

j 

Jie|M*aIcNl, S. ]j. R. A(;t, 1874. 

8. 56. 

1 

Government of lleiiga! by | 

Not rc]>r()duce<l. Superseded 


Governor in Couiuil. j 

! 

by the uppoiiitmont of 
a lieutenant-governor of 
Bengal under 16 & 17 Viet. 


i 

. j 

e. 95, s. 16. 


Government of Madras and | 
Bombay by Governors in \ 
(Vnineil. 

Reproduced by s. 50(1). 


NumlM'r of memlKTs of eoiinci! 

Mislified by 3 & 4 Will. IV, 


at Maclriis and Bondjay. 

c. 85, s. 57. Reproduced by 
s. 51 (2). 


Government of Agra 

Not reprwluced. There is no 



Pn^siflemy of Agra. See 



luite to 3 & 4 Will. IV, c. 85, 
8. 38, supra. 

H. 57. 

Power to T(?voke or susjH'ud 
appointment of eouneils. 

Heproduecd by s. 50 (3). 


Power to reduce number of 
memlwrs of eoimeil. 

Re|)r(Kluced by s. 51 (2). 

8. 58. 



Hcjiealed, S. L. R. Act, 1874. 

8. 59. 

Powers of Governor wdiere 
there is no council. 

Powers of Governor inCbuneil. 

Reproiluced by s. 50. 

) 


[ Rights, &c., of Governors and 

1 »See. s 56. 


members of their councils. 


Legislation by Governors in 

Not reproduced. Suiiersetled 


Council. 

by 24 & 25 Viet, c. 67, ss. 29, 
et seq. 


Sanction required to creation 
of office or grant of salary. 

Reproduced by s. 49, 

8. 60. 

• 

Repealed, S. L. E. Act, 1874. 
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F INDIA [CH. 

Session and 
Chapter, 

Tide and Short Contents. 

Remarks. 

3 & 4 Will. 



IV, c. 85, 

Power of directors to make 

Repealed, as to members of 

8. 6l. 

provisional appointments to 

Governor-Generars council, 


any office, subject, in cer- 

by 24 & 25 Viet. c. 67, s. 2. 


tain cases, to approval of 

Reproduced, so far as in 


Crown. 

force, by s. 83. 

s. 62. 

Meml>cr of council to fill 

Reprodiioeti by s. 85 (4), (5). 


vac;ancy in office of Gover- 

S. 62 is superseded but 24 & 


nor-General. 

25 Viet. c. 67, 8. 50, which 
jirovidos for the Governor 
of Madras or Bombay acting 
as Governor-General, hnt- 
the section is still in force 
with rcHjXM't to the interval 
l>eforc the arrival of the 
governor (see 24 & 25 V'ict. 
C.67, s. 51). 

s. 63. 

Vacancy in office of (fovernor i 
t o l)c sup))Ucd by member of 
council, or (if no council) by 
secretary. 

Repro<luccd by s. 86 (1 ), (2). 

8. 64. 


Reiwaled, S. L. R. Act, 

8. 65. 

Authority of (jlovernor-Cjtcne- ! 
ral in Council over certain i 
local Governments. j 

Reproduced by s. 49 ( i ). 

8. 66, 



Repealed, 24 & 25 Viet. c. 67, 
s. 2. 

8. 67. 

Powers of Governors of Ma- 
dras, Bombay, (and Agi*a] 
not suHfKJndod by visit of 

Reproduced by s. 49 (4). 


Governor-General. 


8. 68. 

Governors in Ojuncil to keep 
Governor-General in Council 
informed of their proceed- 
ings. 

Rf^prwluced by s. 49 (i). 

8. 69. 



Repealed, S. L. R. Act, 1890. 

8. 70. 



Repealed, 24 & 25*Vict. c. 67, 
8. 2. 

8.71. 

New Presidency of Agra not to 

Not reproduced. No Prosi- 


affect promotion of officers. 

dency of Agra was ever con- 
stituted ; see note to 3 & 4 
Will. IV, 0. 85, 8. 38, supfft- 

ft 
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Session and 

Chapter^ 

Title and Short Contents. 

Remarks. 

, & 4 WiU. 
'iV, c. 85, 

». 73. 


Repealed, S. L. R. Act, 1874. 

»• 73 * 

Power to make articles of war. 
Judicial not ice to bt^ taken of 
8uch articlcH. 

iSavinpj of prior laws until 
articles made. 

i Reproduced by s. 63 (1) (c). 

! Not repnabiced. 8u[)erseded, 
j as to British India, by In- 
! dian Act I of 1872, s. 57. 

; Not reproduced. Unnecessary, 
j See Indian Act V of 1869. 

«. 74. 

Removal of officers by Ciown. 

( 

j Amendcfl, as to commimica- 
j tiou of onler of removal, by 
21 & 22 Viet. c. kj6, s. 38. 
i ReproductMl by s. 21 (i). 

75 - 

Ktuiioval of officers by dire<‘- 
torsof Kast India (Vmipany. 

Proviso as to offici'rs apjNnnted 
by Crown on default of 
<iirector«. 

1 Reprcslnced by s. 21 (2). 

1 

• Not reproduced. The section 
{Go) os 1 0 ap|K)iiit ments made 
in such cases is re|>eale<l by 
the S. L. R. Act, 1874. 

8. 76. 

iSalarics of (ioverm»r-(»eneral, 
governor, and mem tiers of 
their councils. 

Reproduced by 8. 80. Amend- 
cid, as to members of the 
Oovernor-Generars council, 
by 24 & 25 Viet. c. 67, s. 4. 

The salaries of the Governors 
of Madras and Bombay, and 
of memlwrs of council, have 
since l»cen fixe<l by the 
Secretary of State. 


Governor-general , governors, 
arul memlK'rs of council not 
to accept gifts ; or to carry 
on traile. 

Exfienses of equipment ami 
voyage. 

ReprcKluced by s. 117 (4). (5). 

Rcjiealed by 43 Viet. c. 3, s. 5, 

8. 77. 

Salary of governor-general, 
governors, and members of 
their councils to be reduced 
by amount of any pension, 
&c., received by them. 

Roprotluced by s. 80. 

8. 78. 

Power to make regulations as 
to patronage. 

Amended by 21 & 22 Viet, 
c. 106, s. 30. Reproduced 
by 8. 90(1). 
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fell. 


Session and 
Chapter, 

3^4 Will. 
IV, e. 85, 
s. 79. 


ti. 80. 


Title and Short Contents, 


If governor-general, Ae., re- 
turna to Kuroj>c hi» office 
va<‘atc<l. 

KcHignatioii of office by gover- 
nor-general, Ac. 

Salary aiwl allowaiiccK to cease 
from (late of departure or 
resignation. 

Salary and allowance's not 
payable during absence. 

Payment of salaries and allow- 
ance.s to representative's. 

Disol wdiciuT and breach of 
duty. 


Remarks, 


ss. 81-83. j 


s. 84. i I.AW's to be nuid<' against illicit 
j entry or resilience. 

} 

s. 85, ! 

8. 86. ; Power to hold land 


s. 87. ' No disabilities in resjwct of ' 
j religion, colour, or place of 
! birth. 

s i 

8. 8H. i I..aw'8 to be made for initigat- i 
t ing and abolishing slavery. 


s. 89. Salaries of Hisho))K of Madras 
and Boinbav. 


8. 90. 

8.91. 

8. 92. 


SalaricH of BiMhops of Madras 
and B( 3 mbay to be. in lieu of 
fees. 

Expenses of equipment and 
voyage. 

Jurisdiction of Bisho]is of 
Madras and Bombay. 


lieproduccHl by », 82, excej»t 
^ as to tniKle of resignation. 

See note on 33 Oeo. Ill, 
I 52, H. 37. 


Hl'prcMhiced by s. 82 (3). 

KepriHluced by s. 117 (j), (3). 

HejH’al(*d, S. L. H. Aid, i8is>. 

Not reprisbiced. This diriM- 
tioii has bmi observed. Sec 
Act III of 1864, 

H«*|H'ttl(‘d, S. li. H. Act, 

( Imittisl as no longer ncM'e.SKary. 
May Ik* re|K*ahKl or nuHlitied 
by Indian legislation. See 
32 A 33 Viet. c. </), s. 3. 

KcproducciJ by h. 91. 


Not rcprodncetl. This direc- 
tion has been observes 1 by 
the passing of Act V of 
1843. BctK'ah'd, as to T.K., 
S. L. H. Act, 1 888. 

BeprcKluciHl by s. 1 1 3. These 
salaries may now Iw fixed and 
alU^red by the Swretary of 
StaU* under 43 V’^ict. c. 3, h. 3. 

Reprodiiccnl by ». 113. 


Not reproduced. Repealed by 
43 Viet. c. 3, 8. 5. 

Reproduced by «. no. 
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TiUe and SiuM ConlenU. Remarks. 


Power tofixand vary iimitHof i Reproduced by 8. 110. 
dioceaea of Calcutta, Ma- | 
draa, and Bombay. ! 

Jurindiction of binhopH of C’al- ReprcKluccMj by «. 1 10. 
cutta, MadraH, and JWmbay. , 

Binhop of Calcutta to U* 
inetro{>olitan. 

His ju iMdiction . . . ’ 

I SujK*fintcndenccof archbiKhoji. 

Siilionlination of bishops of 
’ Madras and liotnbav. 

1 

«. 95* ; RcjK‘alcd, 8. L. R, Act, 1890. 

8. 96. : Pensions of bishops . . Not rcprrxluccd. See note (If) 

on H. 1 1 3 . 

8. 97* , Payments where Bishop of HeprcHlueed by », 113. 

' Madras or Bombay di<*s on 

! voyage to Imlia, J 

H. 98. I Pensions of bishops . . Not reproduced. SujicrscHhMLj 

I I by 43 Vi(rt. c. 3, 8. 3. 

i ! 

s. <s). i ConsiMTation of jmtsoii re- J Keprisluced by s. 112. 

I sideiit in India ap{K>int(Hl 

I to bishopri(r of C-aleutta, | 

■ Madras, or liombuy. | 

K. kxj. ( \'isitatioiis of bishops (»f Cal- j ReprtHhietKi by s. 113. 
culta, Ma4lras, and Bombay. ' 

Limitation to salary of ar(*h- \ 

<i(MU'on. ; 

Limitation to exjH'ii.si' to Im' i- RepriHlucHl by s, 113. 
immrreil in n\s|M»ct of • 

bishojki and arclidiWH>ns. j 

! 

Cha|)lain8 of (^hurcii of Scot- : Reproduced by s. 115. 

land. ! 

CrantH to other s(H*tH . . ' Rc^protiucei! by a. 1 16. 

I 

ReptMilcM.!, 16 17 Viet. c. 95, 

8. 36. 

Rt»|HjaUxl, S. L, R. Act. 1874. 

(lovernmeiit of St. Helena . Not repr<Hlttced. Excepted 

from re}H?aL 

Ee)Hmled, S. L. R, Act, 1874. 


8. lOI, 1 


8. IQ2. ! 


8H. 10^107. j 

i 

8 H. k>8~ih. i 

8 . 1 1 2. ( 

! 


ReproiluccHl by s. 1 10, 

i 

) 


SfMim nnd | 

CfMffUr, j 

7 & 4 Will, i 

iv. C. 85 , 1 

8 . 93 * i 


8 . 94 * ! 


88. 113-117. 



3M 


SesHonund 

Chapter. 


S&6Will. 

IV, c. 52, 

8 . 1 . 

8. 5. 


7 Will. IV, 
& I Viet, 
c. 47, 
ss. I, 2, 3 . 

5 & 6 Viet, 
c. 1 19, 

8. 1. 


8 . 2 . 


8. 3 - 


8. 4. 


16 & 17 
Viet. c. 95, 

8. I. 


88. 2-14, 

8. 15. 


GOVERNMENT OF INDIA [ch. 


Title and Short Contents. 


The India (North- We«t Fro- 
vinoea) Act, 1835 . 

Power to ap{X)int a lieutenant^ 
governor for the North- 
Wo8tem Provinces. 
Qualification for that oflice . 
Power to declare extent of t hat 
lieutenant-governor'K — 

(1) territoriew . 

(2) authority . 


The India OAoers* Salaries 
Act, 1837 . 

Leave of absence . 

The Indian Bishops Act, 
1842 . 

Furlough of bishops 

F urlough allowances of bishojis 

Seconrl furlough of bishojw . 

Furlough allowance to but 
one bishop at a time. 

Allowance to acting Bishop of 
Calcutta. 

The Oovemment of India 
Act, 1653 . 

Continuance of ]K)werH of East 
India Comimtiy. 

Suspension of 3 A 4 Will. IV, 
c. 85, 8. 38, as to division of 
Bengal into two presidencies. 

Continuance of 5 & 6 Will, IV, 
c. 52, s. 2, as to apiKiiiit- 
ment of a lieutenant-gover- 
nor of the North-Western 
Provinces. 


ikmarbf. 


Re[HUiled, S, L. R. Act, 1890. 
Not reproduceil. Sj^eiit. 

Repro<liic(Hl by a, 55 {3), 


Not repnxiueed. Su|H*rHtHled 
by 28 & 29 Viet. c. 17. s. 4. 
Nut repnxluetHl. SufH^rstHletl 
by 17 & 18 Viet. c. 77 »», 4 * 


See s. 82. 


Not icproiluctHl. Su^ierseded 
by 34 A 35 Viet. c. 62. 

Not rejinKluced. Su|)erHeded 
43 Viet, c. 3, s. 3. 

Not reprotlueiHl. SujxTHtHled 
by 34 & 35 Met. e. 62. 

Not repriKluctHl. Su|M*rHetl<'<l 
by 34 & 35 Met. e. (»2, and 
43 Viet. c. 3, s. 3. 

Not repriHluctHl. Su|X'r8eded 
by 43 Viet. e. 3. s. 3. 

Not reproduccil. Suiwrswled 
by 21 A 22 Viet. c. io6, s. i. 

Refwaled, S. L. R. Act, 1878. 

Not reprtxlueed. See note to 
3 A 4 Will. IV, c. 85, 8. 38, 
Kupra. 

Not reprodueiHl. See note to 
5 A 6 Will. IV^ e, 52, ». 2, 
supra^ 
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Cliapter, 

aiu{ ConUirOs. 

Remarks^ 

16 & 17 
Viet. c. 95 . 

Power to declare that the 

\ " ' ' 

reproduced. Superseded 

B. 16. 

Govemor-Cietierai Bhail not 
be Governor of liengal. 

by 17 & i8 Viet. c. 77, s. 5, 


Power to ap|K)int a governor 

Xot reproduced. Superseded 


of Peiiga!. 

by up)K>iniment of lieuten- 
ant-governor. See note to 
24 & 25 Viet. c. 67, 8. 46, 
infra. 


CcHKcr of power to appoint a \ 

Not repnjductid. Unnec^eMsary 


deputy-governor of Bengal, j 

now that a lieutenant- 


! 

} 

1 

governor of Bcmgal has been 
apf>ointed. 


Power to apf)oint a lieutenant- 

Not reproduced. Power exer- 


governor of Bengal. ! 

eised. 


Service qualitication for oftice ! 

Reproduce<l by b. 55 (3). 


of lieutenant-governor. 1 

Power to tleelare and limit | 

Not reproduced. Sujierseded 


authority of Lieutenant- 1 
Governor of Bengal. | 

by 17 & iS Viet. c. 77, «. 4. 

8. 17. 

! 

Power to constitute one new ' 

, Not reproduced. The|>ower 


presidency. • 

1 of ap(>ointing a lieutenant- 


Power to authorize the aj>- | 

governor was exercised and 


|)ointment of a lieutenant-! 

exhausted by the appoint- 


governor, and to declare the j 

I merit of a lieu tenant-go v- 


extent of his authority. 

/ emorof the Punjab in 1854. 

H. 18. 



lU‘|M*aUil, 28 St 29 Viet, c, 1 7, 
8. 3. 

B. M). 

Knactments an to exi.sting 

Not rcproiluctHi, 


prty»idencie.s to exUmd to 
new prcsitleiicie.s. 


88. 20, 21. 



Rei»ealed, S. L. R. Act, 1878. 

88. 22-24. 



Riqiealed, 24 & 25 Viet. c. 67, 
8. 2. 

8. 25. 



Re})eaUxl, S. L. R, Act, 1878. 

* 8. 26. 



Re{)ealtHl, 24 A 25 Viet. c. 67, 
a. 2. 

«. 27, 

Fim!8, forfetturoB, and es- 

Re|uroduced by b. 22 (2) (f), (d). 


olieata to form pari of the 
revenues of India. 



Bispoiiai of eseheatB, Icc. 

Reproduced by s, 34. 
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GOVERNMENT OF INDIA 


[CH. 


Session attd 
Chapter. 

Title and Short Contents. 

Remarks. 

16 & 17 
Viet. c. 95, 
8. 28. 

\ 

Power to ap(K)int commission- 
ers to rejKirt on reforms 
)iro|)osed by the Indian l^aw 

1 Coinmissioners. 

Otnitted as unnecessary. The 
power could, if necessary, 
bo exercised without exprcKs 
legislative authority. 

RS. 29-31. 

1 

Repealed, S. L. R. Act, 1878. 

8. 32. 

Regulations as to leave and 
; furlough. 

Rc|>eale<J by s. 89. 

««• 3 .b 34 - 


Re[K^k*d, S, L. U. A(*t, 1878. 


s, 35. ; Salaries of eommaiuler-in- ! HeprahiecHl by h. H<.). 
; ehief in Iiiciia ami lieu- ! 


tenant-j:;overiu>r8. 


S8. 36-43, ‘ ; Re|>c*aU'<l, S. L. R. Act, 1S7S. 

17 & 18 j The Governmeut of India | 

Viet, c. 77. I Act, 1854 . | 

s. I. I Authority for pan-sinj; letters j j 

i patent under the Great Seal ! ' • 1 o 1 . o 

’ , ' , . , ; “Rem*ak*d, S. L. R. Act, 1892. 

! (vounter-.signat ure of warrants I j ‘ 

I under the Royal Sij(n Manual ■ / 

Ke)K*aliHl, 8. L. R. Act, 1S78. 

Power to take territory under ■ Reprcwlmred by s. $6. 
the iiuinediate authority | 
and niana^ement of the I 


s. 3. 


8. 4. 


8. 5. 


8 , 6 . 

s. 7. 


(Jovernor-tiemTal in ('oun- j 
eil, ! 

Saving as to laws . 

Power to declare authority 
of (;»ov4?mor, &<*., of Itengal 
and the North-Weatern Pro- 
vinces. 

Powers as to Bengal not trans- 
ferred to Lieutenaut-Oover-| 
nor of Bengal or North- 
Wisstern Provinces to vest in 
Governor-General in Coun- 
cil. 

Governor-General of India to 
lie no longer Governor of 
Bengal. 


ReprcMiueed by h. 58. 
Reprodm ed by s. 56, 


y Not reproduced. 8{)ent. 


Definition of ‘ Imlia * , 


Repealed, S. L. R. Act, 1878. 
See deiinitions in s. 124. 
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Session 

Chapter* 

TUk and Short Contents. 

■t 

Remarks* 

17 & 18 
Viet. c. 77* 

«. 8. 

Act to be confttrued with 16 
A 17 Viet. c. 95. 

Not reprodueod. 

21 & 22 
Viet. c. ic>8, 
H. 1. 

The Government of India 
Act, 1868. 

Traonfer of Governinent of 
India to the Crown. 
Ih'finition of * India ’ . 

Not reproducer]. Spent ; Bee 
8. 2 (». I of Digest). 

See definitions in 8. 124. 

B. 2. 

(Jovernincnt of India by the 
Crown. 

Ilovenmn* of India . 

Reproduced by ». i. 

Reproiluced by s. 22 (i), (2). 

«. 3. 

iS€M*n4ary of State to exercise* | 
fK»wer8 of Ea«t India Com- | 
jiany. j 

CVmiiter - signatures of war- i 
rants. I 

1 

r Reprorliicr^l by «. 2. 

i 

8. 4. 

Nuinlwr of SeiTctarica and 1 
Under-SecTetaries of State 
wlio may dt in House of 
Commons. 

ExcepU^l from rejieal. 

8. 5. 



Rejxjaled, S. L. R. Act, 1878. 

8. 6, 

Salary of Secretary of State 
and 1 ' n< ler-Se<Tc*taries. 

Reproduced by s. 2 {3). 

8, 7. 

Numl»er <»f members of CVjun- 
cil of India. 

Amended by ?2 & 53 Viet, 
c. 65, s. 1. Reproduced by 
ft. 3 (0* 

8. 8. 

Fi rst mein Uts of coumdl 

RejM^aled, S. L, R. Act, 1878. 

8 . 9. 

V^aoaneies in council 

RejK'aled, S. L. R. Act, 1892. 

8, 10. 

Not lens than nine members 
of the council to have 
rfjsidcd in British India. 


8. 11. 

Membeni of council to hold 
office during good beha- 
viour. 

Removal of member on ad- 
dreftft of Parliament. 

Sujierseiled by 32 & 33 Viet, 
c. 97, 8. 2, e.xcept as to mem- 
bers appointed under 39 
Viet. c. 7* Reproduced by 
ft. 3 (f>)' 

Eaprodiiced by 8. 3 (8). 

ft. 13. 

Beat in eoitncil dlsqualiffca- 
ttem for Parliament. 

Reproduced by b. 4^ 

ft. 13. 

Salary of mombeni of counoiL 

Reproduced by «, 3 (9)* 




nmiwir*, 



GOVERNMENT OF INDIA 


Se^n Uitd Content*. 

VfMpter* 


Mmark^. 


21 & 22 

Viet. c. io6, 

8. 14. 

88, 15, 16. Establish iiieut of Swretary of 
State. 

8. 17. Comi>ensation to ofticers . ^ 

8 . iS. Sufierann nation alUm^aiifc to 
offii‘er« transforreii from 
home establishment of East 
India Com|>any to S<M*re 
lary of State’s establisli* 
meiit. 

Sufierannuation allowanee to 
officers a|i|K)inte<l im Soe.rc*- 
! tary of State's establish- 
I nient. 

M. 19. I Duties of Council of India 
I Signature and aiJdress of 
j orders, &c. 

8. 20. : Committees of council, kc, . 

I 

. 8. 21. j Vice-president of council 

8. 22. I Quorum of council . 

j Who to prei^iile at meetings . 

I Council may act notwith- 
I standing va<;ancy. 

; Meetings when to be held . 

8. 23. I Procedure at mwtings . 

88. 24 & 25. i Submission of orders to coun- 
cil and record of opinions. 

8. 26, R-ovision for cases of urgency. 

8. 27. Communication of se<Tet or- 
ders to India. 

8. 28. Secret dispatches to England. 

H. 29. Appointment by Crown of— 
Governor-general 
Fourth ordinary member 
of governor - general’s 
council. 

Governors of presidencies. 
Advocatea-general • 


Retiealed, 32 A 33 Viet. c. 9;, 
s. 5, which scM^tion is 
IHmUmI by S.L.R. Act, 18K3. 

ReprodumJ by «. 18. 

R<*peak*<l, 8. L. R. Act, 1878. 
Xot rcpnxluciMl. Personal. 


Keproduritl by s. 19. 


Heprodiic«^l by s. (>, 
Reprotlueinl by s, 1 5. 

licproducwl by s. ii. 

UeprcKluctHl by s. 8 (i), (2). 

Hcpr«Hluce<l by s. 7 (j). 
KA*j»nKluced by s. 8 (3). 
ReprOilm*cti by h. 7 (2) 

licproductMl by s. 9. 
RcprcNluciNj by s. lu. 
lieprofluetHi by s. 12. 

Reproduced by s. 13. 
Roprodueeil by s. 14 (i). 

Reproduced by s. 14 (2). 

Repnsluced by s. 37. 
Reiiealed, S.L.H. Act, 1878. 


E(»produced by s. 50 (2). 
Reproduced by s. 109. 
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Chapier. 


fitie and Shari CantetUn* 


JtrmarkH. 


21 \ 

Viet. c. ic/>* I Appointment of member#i of i Re|K»ftle<t, 8. L. R Act, 1878, 
8. 29 ; council* of governor-gem*- ' 

(Mufttiued). ; ral and governorK. , 

> Ap|>oint ment of Hctiumani- HefiriMJuccHl by *. 55 (2). 

I governor«. 

8. 30 i Kcgiilfttion.H H8 to the making R<»prodiic<*«l by «. 

I of ai>|K>intiitentH in Inilia. 

* Power to rewtore officers «uh- Not reprodurwl. 
j jH*nfie<l or removc<l. 

8. 31. ^ . . . . !lejH*aleil, K. L. U. Act, 1^78. 

8. 32. Hegiilations for fMliiiiHsion t4i Keproducfnl by s. 93, 
eovenanliHl civil w^rvicc. 


H. 33. t’ailctshifw and otherap|H>int- Ueprtxiin^iHl in Kuhstaiicc by 

inentM. s. 20 ( 1 ), 

». 34. ii4*gniationH for adiiuHniion to SjHMit. 
cadetshitis. 

8. 35. Selndion for catlcl«hipM . KepriMliictMl in hiibstance by 

N. 20 ( 1 ). 

8. 36. i Mmle of making nominations Not reprixiiu'C^I. Virtually 

for cadetshi|»s, rc|H»ah*d by almlitHin of 

Indian Army. 


37 . ; ions as to appoint- , KcprtMliieiMl b>' s. 20 ( 2 ). 

I tnent.H and admission tower- 

i vii’C. 

8. 38. i llemoval of officers bv Viown ficprtKhictHl by s. 21 (1). 
j to Iw coiinmmicate«l to 

j iStHTctary of .States in i 

j Council. j 

8. 39 j Proi>€?rty, Ac., of Kant India j 
Ccmi}»aiiy — | 

To vest ill t'lown . . ! Not reprcKfucivl. Sjauit. 

To be applied for pttr|KiHes ; ll*>prtMliirt»d by ». 22 (3^, 
of (fovernment of India. ! 


8 . 40 . 


Power of .SecTcUry of State — j 

(1) To sell, mortgage, and I RoproduciMl by a, 31 . 

buy pnii>c*rt 3 \ I 

( 2 ) To make contrairtB . | Reproduced by a. 32 (i). 


8 * 41 . 


Control of Secretary of 8 tate 
over revenues of India. 


Eeiiroduoed by s. 33 . 


n a 



3o8 


GOVERNMENT OF INDIA 


[CH. 


Session and 
Chapter, 

Tide and Short CotdetUs, 

Bemarke, 

ai k 22 
Viet. c. io6, 
s. 42. 

Application of revenuca. 

Money vested in Ciown 
or accruing from projierty 
to l>e applied in aid of 
revenuca. 

! 

j j* Reproduced by s, 22. 

B- 43- 

Account of Secretary of State 
in Council with liank. 

i RejirtKlucfxl by s. 25. 

1 

s. 44. 



Rejxialwl, S. L. R. Act, 1878. 

8. 45. 

StCK'k accounts to lH‘0|M*nwl at 
Bank. 

Every such a<*count to a 

public account. 

Not rcproiluc(Hl. 

licprotluccxl by s. 25 (5). 

8. 46. 

• . • . . . 

R<*|xniled, iS. L. R. Act, 1878. 

s. 47. 

Powers of SiH-Tctary of State 
as to sale and pundiase of 
stock. 

RcpriKluced by h. 22. 

s. 48. 

Disposal of other securities . 

HeprcKluced by k. 27. 

1 

8. 49. 

Exercise of borrowing jMjwcrs. 

1 Rcprmiuced by s. 28. 

8. 50. 

Forgery of bonds . 

^ Re}M‘al(Ml, S. L. R. Act, 1892. 

8. 51. 

System of issuing warrants 
for payment. 

1 

Not reprtKluccd. StijM^rsccled 
by Order in (*otjncil of 
August 27, iSto 

«. 52. 

j 

Audit of Indian aceouiifs 

j 

Rt9»rtKluc<*d l)y s. 30. 

»• 53- 

j 

Accounts to be* annually laid j 
bi*-forc Parliament. | 

1 Repr(Mluc(Hl by s. 29. 

j 

8. 54. 

Communication to Parliament ! 
of orders for coiiimencing 
hostilities. 

ReprtKliuxHl by s. 16. 

a. 55. 

Expenses of military o)K*ra> 
tions beyond the frontier. 

Hefiroducc/d by h. 24. 

8. 56. 

Military and naval force.H of 
East India Company trans- 
ferred to the Crown. 

Not reproductHl. 

8. 57. 

Indian forces of Crown . 

Not reproduced. Superseded 
by 23 k 24 Viet, c, 100. 

a. 58. 

Servants of East India Com- 
pany transferred to the 
Crown- 

Not reproduced. 
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Session and 
Chapter, 

Tide and Short Contenis, 

JRemarks, 

21 A 22 
Viet. c. 106, 
B. 59‘ 

Order* of Ea«t India Com- 
pany. 

1 Reproduced by «. 123. 

g. 6<.). 

(JoBBor of fnntJtioiiR of pro- 
prietorN and dir«xior« of 
EaBt India <7oiii]iany. 

1 Xot reproduced. Sjient. 

i 

8. 61. 

Board of (Vmtrol al>oIiHhc<] . 

[ 

1 Xot reproiluewl. S|ient. 

R. 62. 

R<*oordH, of Kant In<iia 

< ’otupany to U* cUdi verwl to 
Secretary of State in (Vnin- 
eil. 

Xot re pif, winced. Sj¥*nt. 

8. 63. 

KxereiHc of jKJwerH Of gover- 
nor-j»eneral Ixdore taking 
seat in eoitneil. 

Reprfwiuetsi }»y h. S4. 

fl. 64. 

Existing provisions to Ik* 
ap|>lieal>t(* to Swretary of 
State in (k>u«cil, &e. 

Xot expre-ssly reprcKlucecl. See 
general saving in s. 121. 

8. 65. 

Hights and Haliilities of the 
SiiTetary of State in Coun- 
cil. 

Reprcwlnced by s. 35 (1), (2). 

8. 66. 


Rejiealed, S. L. R. .\ct, 1878. 

H. 67. 

Treaties, liahilities, and <’on- ’ 
tracts of Ea.Ht India Com- j 

RepnKlucwl bj' s. 123. 


puny. ! 


H. <^. 

I S<H'n*tary of State anti C’oun- 
(dt of India not pc^rsimaily 
liable. 

ReprtMluced by s. 35 (3). 

HR. 70. 


Re|K*aled, S. L. R. x\ct, 1878. 

8.71. 

East India Company not to l>e ! 
liable in rcsjieet of claims 
arising out of covenants 
made before A<d. 

Xot ref>r<Kl!ice<l. East India 
Coinjmny diR.solvtHl, 

88. 72, 73. 


Be}»ealed, S. L. R, Act, 1878. 

8. 74. 

Commencement of Act . 

Not reproduced, 8|)ent. 

75* 



Repealed, S, L. R. Act, 1878. 

22 A 23 
Viet, 0. 41, 

B. I. 

1 Thn Oovernment of India 
A.ot, 1869. 

Power to Bell« mortgage, and 
buy |M operty and niake con< 
tract* in India. 

RcprcMiuecd by «. 33 (i), (2) 
(5)* 

1 



3*0 


GOVERNMENT OF INDIA 


[CH. 


Session and 
Vhapkr. 

Tide and Short Contents. 

Memarks, 

22 A 23 
Viet. c. 41, 
8. 2. 

Form of execution of assur- 
anocft in India. 

Enforeeintmi against Secre- 
tary of Slate. 

Secretary of State, Ae., n<»t 
|X*rftonaliy liable. 

Amendexl by 33 A 34 Viet, 
c. 59, ft. 2. Reproduced by 
«• 33 ( 3 )* 

IVpnxluoed by k. 33 (3). 

R4*produced by s. 33 (4). 

ft. 3 - 

Mode of signing drafts on 

1 Rank of England. 

1 UeprmluciHl by .h. 25 (3). 

i 

ft. 4. 

1 Validity' of contracts made 

1 lK*fore passing of Act. 

j Not rcprixluctsl. Sja'iit. 

i 


ft. 5. ; Ditto . . . . j ^ 

J Ex<‘(‘ution of rontrA< t8 imulo j / Not rcproiliiml. 

j liy SetTotary of State*. ' ' 

ft. 6. I Actionft t)y or against .Score*- ; He prod need by h. 35 (1). 
i tary of State. j 

I ! 

24 & 2^ I Indian Civil Service \ 

Viei. c. 54, I Act, 1861 . \ 

s. I. i Validation of ap|K)intmcntH . | Not rcproehiecel. SjM*nt. 

ft. 2. I Offices rcftcrveel to <‘Ovenant(K! Reproduced by h. 03. 

! civil Her vice. 

1 

ss. 3, 4. i Power to make provi.sioiial a|H ! Keprodueed by ft. <t5. 
j ]>oiiitment.s in certain 4*aftCH. 

I i 

ft. 5. j OfliecH not reft<>rv<*d to eov<?- j O'oven**! by h. 20 (2). 
nanUni civil eMTvice. ; 

ft. 6. j Saving aft to lieutenant - 1 Si‘ht*diile II d(H^s not include 
governor. | lieutenant-governor. 

ft. 7. * Re{>ea) of 33 (leo. Ill, c. 52, ; Not reproduced. SjKmt. 
i ft, 56, Ac. j 


Sch. I List of officoft re»<irvefi to j Reprotluced by Si*hedu!e II. 
i covenanted civil aervice. 


24 A 25 1 Indian CounctU Act, 

Viet. c. 67, ! 1861 , 

ft. I . j Short title . 

ft. 2. I RefM*al of enactments . 


Not reprotluced. 8(>ent. 
Not refirodtioed. Spent. 


8. 3. I Number of inemberft of gover- 
I nof-gemtral’ft council. 


Amended by 37 A 38 Viet. 
0. 91, ft. I. Reproduced by 

ft. 39 (2). 



I»] 
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Session and 
Chapter. 

Tide and Short Contents. 

Memarhs. 

24 & 25 



Viet. c. 67, 

NumW of ap|x>intment« to 

Repealed by S. L. R. Act, 1878* 

8.3 

be made by Secretary of 


(ron/f’niw'^). 

Stati), 


Proportion of membe^rs who 
must have servtHl in India. 

Reproduced by s. 39 (3). 


MembcT to relinquish military 
duty. 

Rc*producod by s. 30 {5). 


One nu*inlK*r to Im* a barrister. 

Reproduefnl by s. 39 (4). 


Number of ap|Kuntmciits to 

RcpnKhicwl by s. 39 (i). All 


be innde liy (Vown. 

niemljcrs are now appointed 


i 

by the Crown. See 32 & 33 
\'ict. 0. 97, H. 8. 


; Power to aj>|#int eoinmander- 
in-ohief an extraordinary 

Reproflueed by s, 40 (i). 


i nitmiber. 


s. 4. 

1 

' Prestmt inmiibers of pov<‘rnor- 
gi'neral’s council to eon- 
' tinue. 

Not reproduced. Spent. 

! 

1 Power to appoint a fifth 

1 meml>er. 

Not reproduced. Spent. 

i 

1 Salary of inemlHT.H 

ReprcMiuced by s. 80. 

s. 5. 1 

1 Power of Swretary of State, 
or (Jrown, to make pro- 
visional appointment to 
oflicc of mi'inber of gover- 
nor-general's council. 

UcprcHluced by s. 83. 

\ 

j 

Ap{Kiiiitment and ]Kiwers of 
president of governor-gene- 
ral's council. 

1 

1 


Powers of governor-general 
when absent from council. 

Reproduced by a. 47 (i). 

R. 7. 

Absence of governor-general 
or president from council . 

Keproduceil by s. 46. 

F. 

1 Power to make rules and 

1 orders for governor-gene- 
ral’s executive council. 

Reproduced by s. 43 (2). 

n,g. 

Council where to assemble . 

Reproduced by s. 42 (t). 


Governor of Madras or Bom- 
bay when to be an extra- 
ordinary member of gover- 
nor-general's council. 

Reproduced by s. 40 (2). 


Lieutenant-governor when to 

Reproduced by s. 60 (6). As 


be an additional member of 

to chief commissioners, see 


the eouneiU 

33 Viet 0. 3, 8. 3. 



3 ^* 


GOVERNMENT OF INDIA 


[CH. 


Session and 
Chapter, 


24 & 2^ 
Viet. c. 67, 
8. 10. 


8 . 11 . 


8 . 12 . 


8 . 13 - 


8. 14. 


8. 15. 

8. 16. 

8. 17. 


8. 18. 


S. IQ. 


8 . 20 . 


6 . 21 . 


8 . 22 . 


TUU and Short Contents, 


Appointment of additional 
members of council for 
legislation. 

Term of office of additional 
members. 

Resignation of additional 
member. 

Power for governor-general 
to fill vacancies of addi- 
tional members. 

Incompleteness of pro{K>rtion 
of uon-ofiicial members not 
to invalidate law. 

President, quorum, and cast- 
ing vote at legislative m<»c*t- 
ings of the governor-gene- 
rafs council. 

First legislative meeting 

I Tiiiu‘s and jilaciw of sulisc*- 
quent legislative meetings. 

Rules for condui t of legis- ; 
lative business. 

Business at legislative meet- 
ings. 

Assemt of governor-general to 
acts of his council. 

Power of Crown to disallow 
acts. 

Legislative power of Gover- 
nor-General in Council. 
Govfsrnor-General in Council 
not to have power to repeal 
or affect — 

(i) The Indian Councils 
Act, 1861, or I 


Rmarhs, 


Amended by 55 A 56 Viet. 

0 . 14 , 8 . I, Re^iroduced liy 

Reproihiced by s. 60. 

flftWAO ti- y tsLj ^ 

et .Q. /i.r. 

Iit>product*d by 8. 88 (i). 

Rept-aled, 51; A 56 Viet. c. 14. 

8. 4. 

Ri^proiluced by s. 79 (r). 


Reprcxiiiced by 8. 62. 

^ C . 6 , ,4. ' 

Not reprcKluced. 
RepriKlucwl.by n. 61. 

i 

Reproduced by h.'67. 

AmendtMl by 55 & 56 Viet, 
c. 14, H. 2. IteprodiiccHi by 
s. 64. 

Reprofiuced by s. 65. 

Reproduced by s. 66 . 

Reproduced by s. < 53 (i).( 4 )- 
Reproduced by a. 63 ( 2 ). 

Reprodueed by a. 63 (2) (a). 
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Session and 
Ciuipter. 

24 & 25 
Viet. c. 67, 
s. 22 

(coniimud). 


«. 23. 




H. 24. 



». 26. 


«. 27. 


». 28. 


». 29. 

«* 30. 


3 ^ 


Short ContetUs. 


Remarks, 


(2) 3 & 4 Will. IV. c. 85. 
16 & 17 Viet, c. 95. 17 4 ^ 
18 Viet. c. 77. 21 & 22 
Viet. c. kj 6, or 22 & 23 
Viet. c. 41, or 


Not reproduced. So much of 
these Acts as is now in force 
is emlKKlied in the Digest. 
As to 3 & 4 Will. IV, c. 85, 
H8. 81-86, see 32 & 33 Viet, 
c. 98, s. 3. 


(3) Any Act enabling the 
ScfTctary of State to raiw* 
money, or 

(4) 'Hie Army Acts, or 

(5) Any Act of T’arliament 

{lassed after affect- 
ing Her Majestj^’s Indian 
territories. ; 

Ctoveriior-( Jeneral in Council ; 
not to have power to jwiss I 
laws affecting authority of ' 
Parlianumt, kc, ! 


lieproduecHl by s. 63 (2) (r). 

Reproduced by s. 63 (2) (d). 
ReprcKluciHl hy s. 63 (2) (b). 


Reprtsluced by s. 63 (2). Tlie 
nderence to the East India 
ComjKxny is omitUsI as ob- 
solete. 


Power to make ordinance.^ . I Reproduced by s. 6<>. 

Such ordinance.H may be ’ Not reprcHlucwi ; eovereil by , 
KU|>er.seded by Acts. I s. (>4 (4). 


Laws niacle by (hn’ernor- j Reprexhicwi by s. 79 {h), 
(General in Council not in- ’ 
vali<! iHS'ausi' affecting pn*- ^ 
rogative of the Crown. ; 


Variation of laws made for 


Not repnslueed. Spent. 


the non-regulation pne , 
vinees. J 


lamve of alwenee to ordinary j Keprofincfnl by s. 81. 

members of eouiudl. | 

( 

Va<mney in office of ordinary RepnKluce<l by .s. 87. 
monilier of council. 


Power to make rules and 
orders for Executive Coun- 
cils of Madras and liomlmy. 


R(*prcHiuccKl by s. 54 (2). 


Ap|>K>intinent of additional 
members of eouncil for 
Madras and Bombay. 



Term of office of additional 
members. 

Eeaignation of additional 

memW. 


Reiwixluced by b , 71 ( 7 )' , 


Reprodueetl by «. 88 (i ). 



3T4 GOVERNMENT OF INDIA [ch. 


SeMion and 
Chapier, 

Tide and Short Contenis. 

Eemtrka, 

24 A: 25 
Viet. c. 67, 
s. 32. 

Power for governor of presi- 
deney to fill vaeaneiew of 
additional uicinberft. 

Not reproduced . Repealeeb 5 5 
A 56 Viet. c. 14, 8, 4. 

». 33- 

IneoinpletenesM of proportion 
of noiHoffioial iiU'iidH'rs not 
to invaltdaU^ law. 

RepriKlucetl by s. yq (r). 

s- 34- 

IVesidtMit t»f governor's eoun- 
eil. 

Quoniin and lasting vole at 
legislal i ve meet iiigs. 

Reiir<Klueec| by s. 73 (2). 

Reproiiueed by s. 72 (iK (4) 

«■ 35- 

First legislative mating 

Not reprodiiewl. Sjient, 

«. 36. 

"I’iine and place of legislative 
me<^ting8. 

llepriHlueeil by s. 72 (5). 

8- 37- 

Rules for eomluct of business 
at legislative meetings. 

Rcprodiicwl by 8. 77 (4). 

8. 38. 

Biisinc^H at legislative me<*t- 
ings. 

Reproducetl by s. 77 (i), (2), 
(3). 

»• 39« 

1 Assent of governor to acts of 

1 local council. 

Reproduced by s. 78 (i). 

8. 40, 

1 Assent of governor-general to 
such acts. 

Reproduced by s. 78 (3), (4). 

8.41, 

Power of eVown to disallow' 
such acts. 

ReprodiM'tHl by s. 78 (5). (6). 

8. 42. 

Legislative jKJwers of local 
coiiiKils. 

Power to repeal laws made in 
India before 1861. 

R<'pro<luced by s. 76 (i)» 

Amended by 55 A 56 Viet, 
c. 14, 8. 5, ReproduccKi by 
8. 76 (4). 


Local legislature not to have 
|K)wer to affect Acts of Par- 
liament. 

1 Rcproducwl by », 76 (2). 

8. 43. 

Sanction required to legislar i 
tion by local councils in 
certain cases. 

1 

Reproduced by s. 76 (3), (5). 

8.44. 

Power to establish l^islatures 
in Bengal, the North-West- 
ern Provincei}, and the Pun- 
jab. 

Ropr<xluced by 88. 70, 74. 
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Session and 
Chapter. 

Title and Short Contents. 

Remarks. 

24 & 35 
Viet. c. 67, 
s. 45. 

0(>n8titution of cooiicils of 
lieuteii&nt*govertior8. 
ProetHhire at mc<?ting8 of lieu- 
tiJiiant-governorV cotimul. 

Reproduced by a. 73 (j), (2), 
( 3 ). 

ReprcMluccHl by 8. 75. 

1 

N. 46. 

Power to eonHtitiiie new pro- 
virieeM and to appoint a lieii- 
tenanl-goveriMir for each, 
and deelare and limit Iiin 
authority. 

Ik'prcNhiced by s. 74, 

H. 47. 

I'ower to fix and alt«T honn- ] RejtMNiiieed hy s. 74. 
daries. j 


Saving as to laws . . , * 

R<‘prorhicfsl by s. 74. 

8. 48. 

U'gislative powers of Lieu- 
tenant -(Joverriors in CVnm- 
eil. 

Xoniinalion of inendM>rs of 
lieutenant-governors' coun- 
cils. 

C’onduct of business in lieu- 
tenant-governors' councils. 

1 Assent to, and disallowan(*e 
of, ai ts of lieutenant-gover- 
nors' (rouneils. 

Rcpnsbiccil by s. 76, 

Ik'prodnced by ss. 73, 79 (r), 
HH. 

R<*j>roduc(‘(l by s. 77. 

KcproiliietsI by s. 78. 

N. 4 <). 

Previous assent of Crown t<» 
proclamation — 

('onstituting councils 

Mislificrl by .?S & 29 Viet. c. 1 7, 


.Altering boundarie.s . 

( Vinst itutingnew provinces 

s. 5 . 

Kcproiluctsi by s. 74. 
Rt^prixluctsl by s. 74. 

88. 50, 51. 

1 (iovernor of Madras or lk>m- 
j bay to till vacancy in oflice 

1 of governor-general. 

HepriKhuMxl by s. S3. 

8. 52. 

1 Saving of certain rights, 

; |»owers, and things done. 

ReproiluccHl by s. 123. 

»• 53 * 

, Mmning of term * in council.’ 

i 

ElTetd reproduced by language 
of Digest, see ss. 5i>-54» 

«• 54. 

i 

j 

Ke}iealeil, 8. L. R, Act, 1878, 

24 k 25 
Viet. c. 104, 
8. 1. 

1 The Indian High Oonrta 

1 ilot. 1861 . 

1 Power to (^tablish high court* 

1 at Calcutta, Ma<iraa, and 
; liombay. 

Not reprtaiuoed. Sp^t. 

i 

i 

) 
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GOVERNMENT OF INDIA 


Session and 
Chapter. 

Title and Sltort Contents. 

Remarks. 

24 & 2$ 
Viet, c, 104, 



8. 2. 

ConKtitution of those courts . 

Reproduced by «. 96. As to 
high courts, see 8. 17. 

8. 3. 



Reiwalwl, S. L. R. Act, 1878. 

8. 4. 

Tenure of olfice of judges 

R<q)roduced by s. 97 (1). 


Resignation of judges to 
su bini tted to governor-gene- 

R<*pnMluced by h. 07 (2). 


ra! or hwal (Joverninent. 


8. 5. 

PrtH'edenee of judges . 

Repnxhiced by s. 98. 

8. 6. 

Salaries, Ac., of jiidg<‘S . . i 

i Rt'prifxluced by .s. 

H. 7. 

1 V'aeancy in oftu‘e of chief jus- 
tice or other judge. ! 

' ReprodiK*ed by s. 

s. 8. 

1 1 

; Abolition of supreme and sailr 

1 Not reprcxluceil. Si»ent. 

j 

e<»urts. 


K. 9, : 

Jurisdictiou and lowers of. 

Not ri*j»r<MUiced ; saved by 


high couris. 

H. lOI (i). 

8. 10. , 


Rejwahsi, 28 & 29 Viet. c. 15, 

i 

f 

1 

H. 2, which Hcction is Itself 

( 

! 

i 

. 1 

re|H‘aled by *S. L. R. Act, 
187s. 

RepnMiiiC'cd liy s. 101. 

K. n . ! 

Provisions applicable to sii- 1 

i 

preme courts and jiulges ; 


i 

thereof to appl^’ to high 1 



courts and judges thensd. 1 


i 

8. 12. ; 

Pending |»roc€Mslings 

Not rcprcKiuced. S|H*nt. 


». 13. ; Kxen'iHiMif jiiriwiiction bysiri' ; by k. 103 (1). 

; glo jit<igcH or (iivi.siori courtH.j 

», 14. I Chief j»»fic€? to determine I KeprcMlmM^I by m. 1(^3 (2) 

I what judges Khali Kit alone i 
j or in the diviKion eourtn. 

8. 15. PowcTK of high courta with Rc‘|»r<KluetMl by ». 102. 
reapect to Hul>ordinate 
coiirtH. 

H. 16. Power to eatabliMh new high Net reprodtietHi. ExhauKti'tl 
coart. by eatabliKhment of high 

court at Allahabatl. 

Numl>er and qiialificattoiiii of 

iudgea of new courta. » 1 1 1 

. 'IleprfMlitced by »«, 102, ic)4. 

Proviatofia appiicablo to new * » t 

courtK. , 
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Session atnd 
Chapter, 

Tide and Short Conte^, 

Kemarks, 

24 & 25 

'i 


Viet. c. 104, 
8 . 17. 

Power to revoke, alter, or sup- 
« plement letters patent of 
high courts. 

Spent. 

8. 18. 


Hciiealed by 28 A 29 Viet, 
c. 15, 8 . 2, which section is 
itself rc|)ealccl by S. L. R. 
Act, 1878. 

s. 19. 

28 & 29 
Viet. c. 1 5, 

Definition of * barriKtcr ’ 

Ijoeal government . 

“ 

The Indian High Courts 
Act, 1866 . 

ReprtKluced by 8. 96. 
Reiwoduced by 88. 97 (2), ifX), 
102. 

8, 1 . 

KxtenKion of time for granting ' 
new letters {>aleut for high 
courts. 

Not reproduced. Sjwnt. 

8. 2. 

8. 3. 

Power to make orders altering 
Im'al limits of jurisdiction 
of higii (‘ourlH. 

RefMjaltHl, S. L. R. Act, 1878. 

1 RejircKlucetl by 8. 104. 

8. 4. 

I\)wer to disallow such ortlers. 

i 

8. 5. 

1 1 

Re|H*al<Ml, S, L. R. Act, 1878. 

8. 9 . i 

! 

28 k 29 
Viet. c. 1 7. 

.Saving of legislative powers 
of (foyernor - (Jeneral in 
CViuneil. 

The Government of India 
Act, 1805 , 

Reproduced by s. 104. 

8. I. 

I 

] 

Power <if (lovernor-tteiieral 
in (Vnuicil to h'gislate for 
iiritish suhjtx'ts in Native 
•States. 

j Rt’priMluceii by s. 63 (i ) (1*). 

1 

8. 2.| 

Poregoing swtion to he read 
as |Hirt of H. 22 of 24 A 25 
Viet. c. 67. 

Section 22 is incor|K>ratetl in 
s. t>4, , 

6. 3. 



Rej>ealo(l, 8. L, R. Act, 1878. 

«. 4. 

■t' 

P<»wer to appoint territorial ; 
limits of presidencies and j 
Ueutonant'-go vernorshi ]i8. 

ReprrHiuced by «, 57, 

«. 5. 

Dtsailowaiice by Secretary of 
State of proclamation alter^ 
mg boundartea of province. 

Sanction of Crown t.o |irocla- 
mation tranaforring ^lire 
district. 

Reproduced by s, 57, prov. (2). 

Beproiioced by 8*57, prov, (t). 
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GOVERNMENT OF INDIA 


Session and 
Chapter, 

32 & 33 

Viet. c. 97, 
s. 1. 

8. 2. 

8 . 3 - 
s, 4. 

8. 5. 
6 . 6 . 

6. 7. 
8 . 8 . 


3 ^ ^ 33 
Viet. e. 9H, 
8 . 1 . 

s. 2. 
8 . 3 - 

33 & 34 
Viet. c. 3, 

8. I. 
8 . 2 . 


3 * 


[cH. 


ritfe and Short Contents, Remarks, 

The Qovernment of India 
Act, 1869 . 

Vacancies in Council of India • RepriKlucod by s. 3 (3), 
to be filled by Seeretary <»f ! 

State. j 

Term of office of member of j IteprcKlueed by s. 3 (4), (5). 
Council of India. 

Power to reapiKiiiit memlxr. j Reprodueod by s. 3 (5). 

Former Acts to apply to future , Effect reproduced by langua);;c 
memb(‘rs. | of Digest. 

J Re}>ealed. S. L. R. .\et, 1883. 

I 

Resignation of memlK'r . . ; ReprcKlueed by s. 3 (7). 

Pension of members n|>- ! Reprodueeil by s. 3 (t>). Qu. 
IM)inted Wore the Act. expired ? 

Claims to comiiensation . RepriMluced by s, 5. 

Appointment of onliimry j R<*prodnced by ss. 39 (1) and 
mernlMTs of the eoiinciis of I 51 (O* 
the governor-general and | 
governors. | 

The Indian Councils Act, ! 

1869 . I 

Power of (iovernor-tfeneral ^ R<*|>roduecd by s. ^>3 (i) (c). 
in Council to legislate for i 
native Indian subjects. 

R<*|M*ahMl, S. L. R. Act, 18H3. 

i 

Power to repeal or amend | Effect rcpnaluccd by language 
Hs. 81 to 86 of 3 & 4 Will, i of Digest. 

IV. c. 85. I 

The Government of India 
• Aot» 1870 . I 

Power to make regulations , J Repnsluced by h. 68. 

1 

Regulations to In? sent to Reprofluetnl by s. (>8 (3). 
iSecTetary of State. 

Laws and regulations to eon- Reprmliieod by n, 68 (2). 
trol and suf)erse<ie prior 
regulations. 

Lieutenant-governor w chief Reproducod by s, fit) (6), 
commiasiotier, when to Ik^ 
an additional member of 
goyeruor-generar» oouncil. 
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ScMion and' 
Chajder, 

iSTtlle aiii 2 Shorl Contents. 

Memarks. 

— * ^ 

• 


33 * 34 
Viet. c. 3, 



s. 4- 



HepoaltMl, 8. L. R. Act, 1883. 

8. 5. 

Power of governor-general to 
act againKi opinion of coun- 

ReprodiiccMl by s, 44 (2), (3). 


cil. 


h,6 . 

Power to appoint iiafivc« of 
India to ofticcM re«prve<l to 
the covenanted civil ner- 
vice. 

Repro<lue<‘d by s. 95. 

33 & 34 

The East India Contracts 


Viet. c. 59, 

Act, 1870 . 


8. 1. 

V’alidity of deed, &e. 

Re]x?ale<l, S. L. R, Act, 1883. 

8. 2. 

Power to vary form of execu- 
tion of assiiranccb. 

RcproductHl by s. 33 (5). 

34 & 35 

The Indian OouncilB Act, 


Viet. c. 34, 

1871 . 1 


tf. 1, 

i 

V’'alidation of Actn of Iwal 
legiHlatures conferring ju- 
risdiction over Euro{»ean 
British subjects. 

Reproduce<l by ». 79 (r). 

b. 2. 1 

: C/oni initial of EuruiK?an British ; 

Not reproduced. Sujwrsedetl 


mihjectR. 

by Imlian Act X of 1882, 
s. 447. 

H. 3 - 

, Power of Iwal legislatures to 

Not repnxIuccHl. 8u|>eT»iMled 


amend and reja^al Acts 

55 ^ 5^^ Viet. c. 14, b. 5. 


declare<i valid by Indian 
Act XXII of 1870. 

Set' 8. 76 (4I. 

34 & 35 

The Indian Bishops Act, 


Viet c. 62, 

1871 . 


i 

8. 1. 1 

Power to make rules as to 
U^vc of absence of Indian 
bisho{>s. 

Reprtxiuctxi by s. 114 


Proviso as to lituiis of 
expi»nse. 

Reproduced by s. 113. 

37 A 3 ^^ 

The Colonial Clergy Act, 


Viet. 0, 77, 

1874 . 


». 13. 

Provisions as to Indian 
bishops. 

Reprodueed by «. 1 10 (5). 
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3 ao 


[cm. 


Session and 
Chapter. 

Title and Short Contents, 

37 * 38 

Viet. c. 91, 

8. I. 

The Indian Oounoils Act, 
1874 . 

Power to apjx)int a sixth mem- 
ber to governor-generars 
council. 

ProviBions as to other meiii- 
bers to apply to the sixth 
member. 

The sixth member to beeallcil 
memlx^r for public works. 

B. 2 . 

1 

Power to diminish number of 
members of governor-geiM'- 
raFs council to five. 

Wlieii number diminished, no 
terajiorary ap(H>intment to 
be made. 

8. 3 - 

Saving of — 

(1) 24 & 25 Viet. c. 67, B. 
8, and 33 & 34 Viet. c. 3, 

8. 5. 

(2) Powers of governor- 
general in ntsfiect of his 
council. 

39 & 40 
Viet. c. 7, 
8. 1. 

The Council of India Act, 
1870 . 

Ap{M)intment to Council of 
Imlia of jwrsons with pro-* 
fessional or other |KH-iiliar 
cpuilificaiions. 

43 Viet, 
c. 3, 8. I. 

The Indian Salaries and 
Allowances Act, 1880 . 
Short title 

B. 2. 

Allowances of certain officialH 
for equipment and voyage. 

8. 3* 

Power to fix salaries and 
allowance.M of bishops anrt 
archdeacons of (Jalcutta, 
Mafiras, and Bombay. 

Saving as to salaries at com* 
mencoment of Act. 

II. 4 - 

Charges on Indian revenues 
not to be increased. 

8 , 5 * 

Repeal of enactments • 


Memarka^ 


\ 

V Roprcxluced by «. 39 (1 ), (2). 

j RrprtHhKTiI in HubHtanoe by 
! 8* 39 (2). 

j 

liA'prrMJuccd by s. 87. 

1 1 ProvinionH saved reproduced 
j by Digest. 


( t>p»<iiifinflhr 11 

/i.V. 


Not I eprtKiucwl. 8|ient. 
lU^irociuctni by s». 80, 113(1 )• 

Reproduced by b. 113(1). 


Not rcfjroduoed. Permmal. 
Baproduced by m. 80, 1 13. 
Bajpealod, S. I4. K Aot, 1894* 
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SeMion and 
Chapter, 


44 & 45 
Viet. c. 63, 
8. 1. 


8. 2. 

4; & 

Viet. e. 38, 

8. t. 

8S. 2, 3, 


B. 4. 


8. 5. 


8 . 6 . 


5^ * 53 
Viet. c. 65, 

8. I. 


8. 2. 

.'55 & 56 
Viet. c. 14, 

8. I. 


8 . a* 


3. 


8 . 4 * 


STiitfc and Short Contents, 


The Indian Oflloe Auditor 
Act» ISdl. 

Su[)eraitniiation allowanoe of 
India Office auditor and hiR 
aBHiBtantfl. 

Short title .... 

The Indian Marine Service 
Act, 1884. 

Short title .... 

Power of (iovernor-< General in 
(Vniiicil to make lawH f<ir 
the Indian Marine S^^rviee. 


Bemarks. 

Reproduced by «. 30 (10) and 
». 126. 

Xot reprocluce<i. 

Not reprmluced. 

Reproduced by s. 63 (i) (rf), 
(5)» (^^)- 


Such laws — 

to liave same force a.s A<'l.s 
of Parliament. 

<0 Iw jmlicially notiecnl by 
all courts. 


Restri<*tion on legislation af- 
fecting high courts. 

Power to phu*e Indian Marine 
Service uiuler Naval Dir- 
cipline Act in time of war. 

The Council of India Beduc- 
tion Act, 1889. 

Power to rcuiuce number of 
Council of India. 

Short tit lo , . , . 

The Indian Councils Act, 
1883. 

Increase of numlwr of raciu- 
bers of Indian Icgialative 
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CHAPTER IV 


application of ENGLISH LAW TO NATIVES OF 
INDIA * 

English law was introduced into India by the charters Intro- 
under which courts of justice were establislied for the three Englwh 
presidency towns of Madras, Bombay, and Calcutta. 
cliarters introduced the English common and statute law in 
force at the time, so far as it was applicable to Indian circum- 
stances. The precise date at \vhich English law was so 
introduced has been a matter of controversy. For yistance, it 
has been doubted whether the English statute of 1728, under 
which Nuncomar was hanged, was in force in Calcutta at the 
time of his trial, or of the commission of his offence. So also 
there has betm room for argument as to whether particular 
English statutes, such as the Mortmain Act, are sufficiently 
applicable to the circumstanct^s of India as to be in force 

^ This chapter is based on a |)a|H>r read Wore the Society of Comparative 
Ix'gislation in 1896. 

Among the most accessible authorities on the subject of this chapter 
are Hariugton’s of ihn Bengal RegnlMiow, Beaufort's Digest of 

the Criminal Law of the Presidency of Fort William, the introduction to 
Morley’s Digest of Indian Cases, the editions publislied by the Indian 
legislative De|>artincnt of the Statutes relating to India, of the general 
Acts of the Governor-General in Council, and of the Provincial (bdea, 
and the Index to the enactments relating to India. The numerous 
volumes of reports by Select Committees and by the Indian Law Com- 
missioners contain a mine of information which has never been properly 
worked. 

The best books on existing Hindu law are those by M r. J. D . Mayne 
and by West (Sir Raymond) and Buhler, written MTne Mad^ras an^^bin- 
l>*iy points of view respectively. Sir R. K. Wilson has published a useful 
I^igest 0! Anglo-Mahomedan Law. Rt^ference should also be made to the 
series of Tagore Law liOcturcs. Mr. C. L. Topper and Sir W. H. Rattigan 
l^a-ve written on the customary law of the Punjab. 

On the genera! subject dealt with by this chapter m Bryce, 8 h»im in 
History and Jwispryderm^ Es^ay 11. 
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there ^ But Indian iegislation, and particularly the oiiaei. 
ment of the Indian Penal Code, has set at r«it most of 
questions. 

fJhMter of George IPs charter of 1753, which reconstituted the mayors’ 

* 753 * 

courts in the throe presidency towns of Madras, Bonihay, 
and Calcutta, expressly excepted from their jurisdiction nil 
suite and actions between the Indian natives only, and 
dinnitod that such suits and actions should be deterniin(*(l 
among themselves, unless both parties sliould submit them 
to the determination of the mayor s court. But, according' 
to Mr. Morley, it does not appear that the native inhabitants 
of Bombay were ever actually cxoniptHl from the jurisdiclion 
of the mayor’s court, or that any peculiar laws were iwlminis* 
tered to them in that court -. 

Warren It was not, however,^uniil the East India (V>mpany took 
over the active administration of the province of Iknigal tliat 
the question of the law to be applied to natives assumed 
a seriously practical form. In 1771 the Court of Directors 
announced their intention of ‘ standing forth as Diwan ’ ; in 
other words, of assuming the administration of tlie revcmj(‘s 
of the province, a process whicli involved the establishment, 
not merely of revenue officers, but of courts of civil and 
criminal justice. In the next year Warren Hastings became 
Governor of Bengal, and one of his first acts was to lay down 
a plan for the administration of justice in tlie interior of 
Bengal. What laws did lie find in force ? In criminal casen 
the Mahomedan Government had establislwHl its own criminal 
law, to the exclusion of that of the Hindus. But in civil 
cases Mahomedaas and Hindus respectively were governed 
by their personal laws, which claimed divine authority, and 
were enforced by a religious as well as by a civil sanction. 


^ The ([uefltion is discussed at length in Mr. Whitley Stokes’s preface to 
the first edition of The Older Statutes relating to India, reprinted in his 
Collection of Statutes relating to India (Caloutta, iSSi). See also the 
Mapor of Lyon$ v. EaH India Company^ 3 State Trials, N. S., 647, and 
the other authorities cited in note (a) to s. 108 0! the Digest. 

* Morley’s Introduction, p. clxix. 
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The object of the Emi India Company was to make as Gradual 
little alteration a» possible in the existing state of things, 
Accordingly the country courts were required, in the adminis- 
tration of criminal justice, to be guided by Mahomedan law. 

But it soon appeared tliat there were portions of the Maho- 
inedan law wliich no civilized Government could administer. 

It was impossible to enforce the law of retaliation for murder, 
of stoning for sexual immorality, or of mutilation for theft, 
or to recognize the ineapaoity of unbelievers to give evidence 
in cases affecting MahonuHians. The most glaring defects of 
Mahomedan law were removed by regulations, and an inter- 
esting picture of the criminal law, so patched and modified, 
as it was administered in the country courts of Bengal about 
the year 1821, is given in Mr. Harington's Analysis of the 
Bengal Regulations ^ The process of repealing, amending, 
and supplementing the Mahomedan criminal law by enact- 
ments based on English principles w'ent on until the Maho- 
medan law was wholly superseded by the Indian Penal Code 
in i860 \ A general code of criminal procedure followed in 
1861, and the process of superseding imt ive by Euroi)ean law, 
so far as the administration of criminal justice is concerned, 

Wiis completed by tlu? enactment 4)f ilu> Evidence Act 
of 1872. 

With respect to civil rights, Warren Hastings’ plan of 1772 Observ- 
directed, by its twenty-third rule, that ‘ in all suits regarding native 
marriage, inheritaiuH^, and chaste, and otlier religious usages 
and institutions, the laws of the Koran with respec*t to^aw. 
Mahomedaus, and those of the Shaster with respt^ct to Gentus 
(Hindus) sliall bo invariably adhered to.* * Moulavies or 
Brahmins * were direcUd to attend the courts for the purpose 

* algo Sir R. K. Wilgoo'g Intn^nciim to hitv^ 

P‘ • 13 ; and for a dt'Herii»tion of the criminal law of India a« it existt^d in 

HOC the evidenc e given in lliat y<iar by Mr, F Millett befort! the Select 
tViinmittee of the Houho of Lirdg on the Kaat India Comtmuy*» Charter. 

* It hml bcM^n previou»ly gu}H'r8<*diHh in 1827, hy a written ccxle in the 

ih)mbay Pregidency (Morley, Introdoetion, pp. cliv, elxxvi), 

* The use of * other * implieg that marriage and inheritance were treated 
»» religiouB inatitutiong. 
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of expounding the law and giving assistance in framing the 
decrees ^ 

The famous ‘ Regulating Act ’ of 1773 empowered the 
Governor-General and Council of Bengal to make rules, 
ordinances, and regulations for the good order and civil 
government of the settlement at Fort William (Calcutta) and 
other factories and places subordinate thereto, and in 1780 
the Government of Bengal exercised this power by issuing 
a code of regulations for the administration of justice, which 
contained a section (27) embodying tlie provisions and exact 
words of Warren Hastings’ regulation. A revised code (»f 
the following year re-enacted this section with tlie addition 
of the word ‘ succession.’ 

The English Act of 1781 (21 Geo. Ill, c. 70), which was 
passed for amending and ex])laining tlie Regulating Act, 
recognized and confirmed tlie principles laid down by Warren 
Hastings. 

Whilst empowering the Supreme Court at Calcutta to hear 
and determine all manner of actions and suits against all and 
singular the inhabitants of Calcutta, it provided (s. 17) that 
‘ their inheritance and succession to lands, rents, and gO(Kls, 
and all matters of contract and dealing between party and 
party, shall be determined in the case of Mahomedans by 
the laws and usages of the Mahomedans, and in tlie case of 
Gentus (Hindus) by the laws and usages of Gent us ; and 
where one only of the parties shall be a Maliomedan or 
Gentu, by the laws and usages of the defendant.’ It went 
on to enact (s. 18) that ‘ in order that regard should be had 
to the civil and religious usages of the said natives, the rights 
and authorities of fathers of families and masters of families, 
according as the same might have been exercised by tlie Gentu 
or Mahomedan law, shall be preserved to them respectively 
within their said families ; nor shall any acts done in conse* 
quence of the rule and law of caste respecting the members 
of the said families only be held and adjudged a crime, 

' This direction was repealed by Act XI of 1864. 
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although the same may not be held juBtifiable by the laws 
of England.’ Enactments to the same effect have been 
introduced into numerous subsequent English and Indian 

enactments 

These provisions of the Act of 1781, and the corresponding 
provisions of the Act of 1797 ^‘^luting to the recorders’ courts 
of Madras and Bombay (afterwards superseded by the 
supreme courts, and now by the high courts), are still in force, 
but are not includtjd in the list of English statutory pro- 
visions which, under the Indian Councils Act of 1861 (24 
& 25 Viet. c. 67), Indian legislatures are precluded from 
altering. Consequently they are alterable, and have in fact 
bo(^n materially affected, by Indian legislation. For instance, 
the native law of contract has been almost entirely super- 
seded by the Contract Act of 1872 and other Acts. And 
the respect enjoiniHl for the rights of fathers and masters of 
families and for the rules of caste did not prevent the Indian 
h^gislature from abolishing domestic slavery or suttee. 

A Bengal regulation of 1832 (VII of 1832), whilst re-enact- The Lex 
ing the rules of Warren Hastings which liad been embodied 
in previous regulations, qualified their api)lication by a pro- 
vision which attracted little attention at the tim!\ but after- 
wards became the subject of considerable discussion It 
declared that these rules * are intended and shall be held to 
apply to such persons only as shall be bona fide professors of 
those religions at the time of the application of the law to 
the case, and were designed for the protection of the rights 
of such persons, not for the deprivation of the rights of others. 

^ Hwi e. g. 37 OtH). Ill, c. 142 (relating lo the rt>cortler8' courts at Madras 
and Boii^ay), »». 12, 13 ; Bombay Regulation IV of 1827, 8. 26 ; Act IV 
of «. 5 (Punjab), as amended by Act XII of 1878 ; Act III of 1873, 

16 (Madras) ; Act XX of 1875, a. 5 (Central Provinces) ; Act XVHI of 
*876, 8. 3 (Oudh) ; Act XII of 1887, «. 37 (Bengal, North-Western Provinces, 
and Assam) ; Act XI of 1889, 8. 4 (Lower Burma) ; and clauw^s 19 and 20 
of the Cliarter of 1865 of the Bengal High Courts, the corresjionding clauses 
of the Madras and Bombay Charters, and clauses 13 and 14 of the Charter 
of the North-Wesiom Provinces High Court. 

^ Bee Morley's Digedf Introduction, pp. olxxiii, clxxxiii. 
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Whenever, therefore, in any civil suit, the parties to such 
suits may be of different x>ei^uaBion8, where one party shall 
be of the Hindu and the other of the Mahomedan persuasion, 
or where one or more of the parties to such suit shall not 
be either of the Mahomedan or Hindu persuasion, the laws 
of those religions shall not be i>ermitted to operate to deprive 
such party or parties of any property to which, but for the 
operation of such laws, they would have been entitled. In 
all such cases the decision shall be governed by the principlcB 
of justice, equity, and good conscience ; it being clearly 
understood, however, that this jjrovision shall not be con- 
sidered as justifying the introduction of the English or any 
foreign law, or the application to such cases of any rules not 
sanctioned by those principles.’ 

In the year 1850 the Government of India passed a law 
(XXI of 1850) of which the object was to extend the principle 
of this regulation throughout the territories subject to the 
government of the Ejist India Company. It declared tliat 
* So much of any law or usage now' in force within the terri- 
tories subject to the government of the East India Company 
as inflicts on any ixu^son forfeiture of right j or ’ pro]K*rty, 
or may be held in any way to impair or affect any right <»f 
inheritance, by reason of his or lier reiwmnoing or having 
been excluded from the communion of any religion, or beijig 
deprived of easto, sliall cease to be enforced as law in the 
courts of the East India Cbrniiany, and in the courts estab- 
lished by Royal charter within tlie said territories.’ 

Tlijs Act, which was known at the time of its passing as 
the Lex Loci Act and is still in forc^ excited considerable 
opposition among orthodox Hindus as unduly favouring 
converts, and has been criticized from the Hindu point of 

^ An attempt ha« been made to argue tliat thin jdtraee woe an a<;eidental 
misprint for * rights of property.^ But there seems no foundation for thin 
suggestion. 

^ This title is a misnomer. It was properly apptied to other provisiotiH 
which were subsequently dropped. Hoe the evidence of Mr. Cameron 
before the Select Committee of the House of Lords in 1852. 
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view with respect to its operation on the guardianship of 
children in a case where one of two parents had been converted 
from Hinduism to Mahomedanism. 

It will have been observed tliat Warren Hastings^ rule Law ap- 

and the enactments based ui)on it apply only to Hindus and ^ 

Mahomedans. There are, of course, many natives of India 

who are neither Hindus nor Mahomt^lans, such as the Portu- nor 

Maho** 

guese and Armenian Christians, the Parsees, the Sikhs, the mediuiH. 
Jains, the Buddhists of Burma and elsewhere, and the Jews. 

The tendency of the courts and of the legislatures has been 
to apply to these classc^s tlie spirit of Wamm Hastings’ rule 
and to leave them in the enjoyment ofj^mily law, except so 
far as they have shown a disposition to place themselves 
under English law\ 

When Mountstuart Elphinstone legislated for the terri- Rules as 
lories then recently annexed to the Bombay l^residency, 
Anglo-Indian administrators had lyecoma aware tliat 
sacred or semi-sacred text-l)ooks wore not such trustworthy Punjab, 
guides as they had benm 8ui)posed to be in the time of Warren 
Hastings, and that local or |XTsonal usages played a much 
more important part than had previously betui attributed 
to tliem. Accordingly, the Bombay regulation dcviatt>d from 
the Bengal iiukIcI by giving precedence to local usage over 
tile written Mahomedau or Hindu law\ Kegulation IV of 
(s. 26), which is still in force in the Bombay IVesidemy, 
direc^ted that * The law li) be observtHl in the trial of suits 
sliall be Acts of Parliament and regulations of Government 
applicable to the ease ; in the absence of such Acts and 
regulations, the usage of the country in which the suit arose ; 
if none such ap})ear8, the law of the defendant, and, in the 
ab^mce of specific law and usage, justice, equity, and good 
(‘onsemoe alone.’ The same principle lias since been applied 

* It ifi also important to observe that the Mahomtdan criminal law had 
iiot been introduced into the territewit^s under Bomtmy to anything like 
the same extent as into Bengal. on thie subj(H}t the Judicial Lettem 
horn Bombay of July 2 % 1818, para. i8<> aetp, printed in the Reports to 
Pfi'rliainent int East India Affairs for the year 1819. 
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to the Punjab, which is pre-eminently the land of customary 
law, and where neither the sacred text-books of the Hindus 
nor those of the Mahoinedans supply a safe guide to the 
usages actually observed. In this province the Punjab Laws 
Act^ expressly directs the courts to observe any custom 
applicable to the parties concerned, which is not contrary to 
justice, equity, or good conscience, and has not been altered or 
abolished bylaw, or declared by competent authority to be void. 

Native Christians have for the most part placed themselves, 
or allowed thems Ives to be placed, under European law. 
As long ago as 1836 the Armenians of Bengal presented 
a petition to the Governor-General, in which, after setting 
forth the destitution of their legal condition, they added, 
‘ As Armenians have ceased to bo a nation since the year of 
our Lord 1375, and no trace of their own law is now to be 
discovered ', your petitioners humbly submit that the law 
of England is the only one that can, upon any sound principle, 
be allowed to prevail 

The Parsees have obtained the enactment of an intestate 
succession law of their own (XXI of 1865). 

In matters for which neither tJie authority of Hindu or 
Mahomedan text-books or advisers nor the regulations and 
other enactments of the Government supplied sufficient 
guidance, the judges of the civil courts were usually directed 
to act in accordance with ‘justice, equity, and good con- 
science.’ An Englishman would naturally interpret these 
words as meaning such rules and principles of English law 
as he happened to know and considered applicable to the 
case ; and thus, under the influence of English judges, native 
law and usage were, without express legislation, largely 
supplemented, modified, and superseded by English law. 

The inquiries and reports which preceded the Charter Act 
of/^833 directed attention to the unsatisfactory condition 

^ IV of 1872, 8. 5, as altered by XII of 1878, s. i. 

^ This, of course, is merely the statement of the Bengal Armenians of 
1836. See Dareste, Eluded d'Uisloire du DroU, pp. 119 sqq. 

* Motley’s DigeH, Introduction, p. clxxxvii. 
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of the law in British India at that time, and, in particular, 
to the frequent diflSculty of ascertaining what the law was 
and where it was to be found. The judges of the Calcutta 
Supreme Court, after describing generally the state of the 
law, went on to say : ‘ In this state of circumstances no one 
can pronounce an opinion or form a judgement, however 
sound, upon any disputed right of i)er8ons respecting which 
doubt and confusion may not be raised by those who may 
choose to call it in question ; for very few of the public or 
persons in office at home, not even the law officers, can be 
expected to have so comprehensive and clear a view of the 
Indian system as to know readily and familiarly the bearings 
of each part of it on the rest. There are English Acts of 
Parliament specially provided for India, and others of which 
it is doubtful whether they apply to India wholly, or in part, 
or not at all. There is the English Common Law and Con- 
stitution, of which the application is in many respects still 
more obscure and perplexed ; Mahomedan Law and Usage ; 
Hindu Law, Usage, and Scripture ; Charters and Letters 
Patent of the Crown ; regulations of the Government, some 
made declaredly under Acts of Parliament particularly 
authorizing them, and others which are founded, as some say, 
on the general power of Government entrusted to the Company 
by Parliament, and as others assert on their rights as suc- 
cessors of the old Native Governments ; some regulations 
require registry in the Supreme Court, others do not ; some 
have effect generally throughout India, others are peculiar 
to one presidency or one town. There are commissions of 
the Governments, and circular orders from the Nizamut 
Adawlut, and from the Dewanny Adawlut ; treaties of the 
Croyn ; treaties of the Indian Government ; besides inferences 
drawn at pleasure from the application of the “ droii 
and the law of nations of Europe, to a state of circumstances 
which will justify almost any construction of it, or qualifica- 
tion of its force L* 

* See Hansard {1833), xviii. 729. 
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Kist It was for the purpose of remedying this unsatisfactory 

U»*Oom- things that an Indian Law Commission was appointed 

under the Charter Act of 1833, with Macaulay at its head. 

The commission sat for many years, and produced several 

volume of reports, which in some cases supplied the basiH 

of Indian legislation. But it was not until i860 that the 

Pftnd Indian Penal Code, its most important achievement, was placed 

Sdffl of Indian Statute Book. The first edition of the CckIo 

(Svil and of Civil Procedure had been passed in 1859, and the first edit ioa 
CfiiDina] 

Pttic©- of the Code of Criminal Procedure wa« passed in i86i ^ The 
dure, &c, Procedure has been supplemented by the Evidence 

Act (1 of 1872) and the Limitation Act {XV of 1877), and by 
the Specific Relief Act (I of 1877), which stands on the border* 
land of substantive and adjective law. These Acts apply to 
all persons in British India, whether European or native, and 
wholly displace and supersede native law on the subjects to 
which they relate. 

But when the time came for codifying the substantive 
civil law, it was found necessary to steer clear of, and 
make exceptions with respect to, important branches of 
native law. 

Indian The Indian Succession Act, 1865 (X of 1865), which is 
based on English law, is declared by s. 2 to constitute, subject 
to certain exceptions, the law of British India applicable to 
all cases of intestate or U^stainentary succession. But the 
exceptions are so wide as to exclude almost all natives of 
India. The provisions of the Act aie declared (s. 331) not 
to apply to the property of any Hindu, Mahomedan, or 
Buddhist. And the Government of India is empowered 
(s. 332) to exempt by executive order from the operation 
of the whole or any part of the Act the members of any race, 
sect, or tribe in British India, to whom it may be considered 
impossible or inexpedient to apply those provisions, Two 
classes of persons liave availed themselves of this exemption 
— ^Native Christians in Coorg, and Jews in Aden, The former 
‘ These are now represented by Act XIV of 1882 and Act V of 1898. 
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class wished to retain their native rules of succession, not- 
withstanding their conversion to Christianity. The Jews of 
British India had agreed to place themselves under the Act, 
but it was not until some twenty years after the Act had 
become law that the Jews of Aden, who lived in a territory 
which is technically part of British India, but who still observed 
tlio Mosaic law of succession *, discovered that they wwe 
subject to a new law in the matter of succession. They 
pciitionod to be reloastnl from its provisions, and were by 
(!.\ecutive order reniilir'd to the Pentateuch. 

The op**ration of the Indian Sucemion Act has, however, 
b(H!n extended by subsequent legislation. 

The Oudh Estates Ai-t, iSHt) (I of iSfxj}, e.xpressly enabled Omib 
the taluqdars of Oudh to dispone of tJieir by will, and ^ct. 

applied certain provinionn of the Indian Succession Act to 
their wills. 

The Hindu Wills Act (XXI of 1870) applied certain of its Hindu 
provisions — 

(1) To all wills and codicils made by any Hindu, Jaina, 

Sikh, or Buddhist, on or after September i, 1870, within 
tlio territories subject to the Lieutenant-Governor of 
Bengal, or the local limits of the ordinary original civil 
jurisdiction of the High Courts of Judicature of Madras 
and Bombay ; and 

(2) To all such wills and codicils made outside those terri- 
tories and limits so far as relates to immovable property 
situated within tlioso territories or limits. 

But nothing in the Act is to 

(3) Authorize a testator to bequeath property which he 
could not have alienated inter vivos ; or 

(4) Deprive any persons of any right of maintenance of 
which, but for the Act, he could not deprive them by 
will; or 

(5) Affect any law of adoption or intestate succession; or 

^ See the rulings in Zelophebad’s case, Numbers xxvii. 6, xxxri. i ; and 
the chapter on Le Droit Israelite in Dareste, Etudes d'Histoire du DroU» 
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(6) Authorize any Hindu, Jaiha, Sikh, or Buddhist to 
create in property any interest which he could not have 
created before September i, 1870. 

Probate The Probate and Administration Act, 1881 (V of 1881), 
ministra- which extends to the whole of British India, applies most of 
tion Act. Jjj Succession Act, 1865, with respect to probate 

and letters of administration, to the case of every Hindu, 
Mahomedan, Buddhist, and person exempted under s. 332 of 
the Indian Succession Act, dying on or after April i, 1881 (s. 2). 

Tlie same section provides that a court is not to receive 
application for probate or letters of administration until the 
local Government has, with the previous sanction of the 
Governor-General in Council by notification in the official 
‘ Gazette,’ authorized it so to do. Such notifications have 
been since given by the local Governments. The Act, how- 
ever, is merely a permissive measure, and authorizes, but 
does not require, application for probate or administration. 
And it must be remembered that Hindus do not, as r rule, 
make wills. 

Indian The Indian Contract Act (IV of 1872) docs not cover the 
^ntraet contract law, but, so far as it extends, is general 

in its application, and supersedes the native law of contract. 
However, it contains a saving (s. 2) for any statute. Act, or 
regulation not thereby expressly repealed, and for any usage 
or custom of trade or incident of contract not inconsistent 
with its provisions. The saving for statutes has been held 
to include the enactment of George III, under which matters 
of contract are, within the presidency towns, but not else- 
where, directed to be regulated by the personal law of the 
party, and thus, paradoxically enough, certain rules of Hindu 
law have maintained their footing in the last part of British 
India where they might have been expected to survived 
Ne^tiable The Negotiable Instruments Act, 1881, which cori^ponds 
meotB Act. to and formed the precedent for the English Bills of Exchange 
Act, extends to the whole of British India, but is declared 
' See note (a) to s. 108 of Digest. 
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{$. i) not to affect any local usi^ relating to any instrument 
in an Oriental language. It therefore preserves the customary 
rules as to the construction and effect of ‘ hundis/ or native 
bills of exchange and promissory notes, except so far as those 
rules are excluded by the agreement of the parties 

The Transfer of Property Act, 1882, which lays down Tranufer 
rules with respect to the sale, gift, exchange, mortgage, and perty Act 
leasing of land, and on other points supplements the Contract 
Act, does not apply to the Punjab or to Burma (except the 
town of Rangoon) ; and, within the parts of India to whicli 
it extends, it reserves, or keeps in operation, native rules and 
customs on certain important subjects. For instance, nothing 
ill the Act is to afftwt the provisions of any enactment not 
thereby expressly repealed, e.g. the Indian Acts which 
expressly save local usages in the Punjab and elsewhere. 

And nothing in the second chapter, which relates to the 
transfer of property by the act of parties, is to affect any 
rule of Hindu, Mahomedan, or Buddhist law (s. 2). The pro- 
visions as to mortgages recognize and regulate forms of 
security in accordance with native as well as English usage. 

Local usages with res})ect to apportionment of rents and 
other periodical payments (s. 36), mortgages (s. 98), and 
leases (ss. 106, 108), are expressly saved. And finally, there 
is a general declaration (s, 117) that none of the provisions 
of the chapter relating to leases are to apply to leases for 
agricultural purposes, except so far as they may be applied 
thereto by the local Government, with the sanction of the 
Government of India. Thus the application of these pro- 
visions is confined within veiy narrow limits. The law 
relating to the tenure of agricultural land is mostly regulated 
by special Acts, such as the Bengal Tenancy Act (VIII of 
^88^, and the similar Acts for other provinces. 

The Indian Trusts Act, 1882 (II of 1882), which codifies 
the law of trusts, does not apply to the province of Bengal 

* It is said, however, that the Indian banks refuse to diseount hundia 
unless the parties agree to be bound by the Act. 
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or to the Presidency of Bombay. And nothing in it is to 
affect tlte rules of Mahomedan law as to mkf, or the mutual 
relations of the members of an undivided family as deter- 
mined by any customary or personal law, or to apply to public 
or private religious or charitable endowments (s. i). 
laments The Indian Easements Act, 1882 (V of 1882), which is m 
force in most parts of India outside Bengal also embodies 
principles of Englisli law, but is not to derogate from certain 
Government and customary rights {s. i). 

Guardian The Guardian and Wards Acts, i8()o (VIII of 1800), whicli 
aud 

Wards (leclareB the law with r(*spe(‘t to the appointment, dutifs, 
riglits, and liabilities of guardians of minors-, provides (s, U) 
that, in the ease of a minor who is not a European British 
^subject, nothing in the Act is to be (‘onstriied as taking away 
or derogating from any power to appoint a guardian whieli 
is valid by the law to which the minor is subject. And in 
the appointment of a guardian tlie court is, subject to certain 
directions, to be guided by what, comisfently with the law to 
which the miiwr is subject, appears in the circumstances to be 
for the welfare of the minor (s. 17). 

Law of The law of torts or civil wrongs, as administered by the 
courts of Britisli India, whether to Europt*ans or to nativ<w, 
is practically English law. The draft of a bill to codify it 
was prepared some years ago, but the measure has never l)een 
introduced. 


Subjects If we survey the whole field of law, as admiiiistert^ by the 
British Indian courts, and examine the extent to which it 
^tive cQjnipjglg Qf English and of native law jespectively, wo shall 
,»pectively find that Warren Hastings’ famous rule, though not binding 
on the Indian legislatures, still indieat(*s the class of subjects 
with which the Indian legislatures have been chary of inter- 

^ It8 operation wae extended by Act VIII of 1891. 

* The age of majority for persons domiciled in ^ritieh India is by Act 
IX of 1875 (as amend^ by s. 52 of Act VIII of j$go) 8xed at eighteen, 
except where before the attainment of that age a guardian has been appointed 
for the minor by the court, or his property has been placed under the super- 
intendence of the Court of Wards, in which case the minority lasts until 
twenty-one. 
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fering, and which they have been disposed to leave to the 
domain of native law and usage. 

The criminal law and the law of civil and criminal procedure 
are based wholly on English principles. So also, subject to 
Bome few exceptions ^ are the law of contract and the law of 
torts, or civil wrongs. 

But within the domain of family law, including the greater 
part of the law of succc^ssion and inheritance, natives still 
retain their personal law, either modified or formulated, to 
sonic extent, liy Anglo-Indian legislation. Hindus retain 
their law of marriage, of adoption, <if the joint family, of 
partition, of succession. MalioimKlans retain their law of 
marriages of testam<‘ntary and intestate succession, and 
of xmhf or quasi-religious trusts. The important branch of 
law relating to the tenure of land, as embodied in the Rent 


and Rev(*nue Acts and n^gulations of the different provinces, 
though based on Indian customs, exhibits a struggle and 
comproiuihe between English and Indian principles. 

It will have been seen that the East India Company began Attempt 
by atteinjiting to govern natives by native law, Englishmen 
hy English law. Tiiis is ilie natural system to apply 
a couqiuwl c<nintry, or in a vassal Stale— that is to say, in 
a State wliere coinjilete sovereignty has not bwn assumed by 
dominant power. It is the system wliich involves the 
least disturlmnce. It is the system which was applied by 
the barbarian cMimiuerors of the provinces of the Roman 
Empire, and which gave rise to the system of personal law 
that plays so large a part in the long liistory of the decay 
cf tliat empire. It ajipears to be the system now in force 
hi Tunis, where the French have practically establislied an 


<'xclusive protiH'torate, and w here French law appears to be 
^wlminfstere^ by Fren<*h courts to Frenchmen and European 
foreigners, mA Mahomedaii law by Mahomedan courts to 


' 0* g. the Mahomedan nil«» as to the right of pre-emption, which are 
rtwogiiiaecl by the Ihmjah Laws Aet, 187J (as amended by Act 
of 1878), and by the Oudh Laws Act, 1876. 
n-saai* 21 
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the natives of the country. It is the system which is applied, 
with important local variations, in the British protectorates 
established in different parts of the world over uncivilized 
or semi-civilized countries. The variations are important, 
because the extent to which native laws and usages can be 
recognized and enforced depends materially on the degree of 
civilization to which the vassal State has attained. 

The system broke down in India from various causes. 

In the first place there was the difficulty of ascertaining 
the native law. 

Warren Hastings did his best to remove this difficulty by 
procuring the translation or compilation of standard text- 
books, such as the Hedaya, the Sirajiyah, and the Sharif yah 
for Mahomedan law, the Code of Manu, the Mitakshara, and 
the Dayabhaga for Hindu law, and by enlisting the serviceK 
of native law officers as assessors of the Company’s courts. 
His regulations were based on the assumption that the natives 
of India could be roughly divided into Mahomedans and 
Gentus, and that there was a body of law applicable to these 
two classes respectively. But this simple and easy classifica- 
tion, as wo now know, by no means corresponds to the facts. 
There are large classes who are neither Mahomedans nor 
Hindus. There are various scdiools of Mahomedan law. 
There are Mahomedans whose rules of inheritance are based, 
not on the Koran, but on Hindu or other non-Mahomedaii 
usages. Hinduism is a term of the most indefinite import. 
DiiBferent text-books are recognized as authoritative in different 
parts of India and among different classes of Hindus. Even 
where they are so recognized, they often represent what the 
compiler thought the law ought to be rather than what it 
actually is or ever was. Local, tribal, caste, and family 
usages play a far larger part than had originally been sup* 
posed, and this important fact has been recognized in later 
Indian legislation. 

Then, the native law, even where it could be ascertained, 
was defective. There were large and important branches of 
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laWiSUohas the law of contract, for which it supplied msuf* 
ficient pidance. Its defects had to be supplied by English 
judges and magistrates from their remembrance, often 
imperfect, of principles of English law, which were applied 
under the name of justice, equity, and good conscience* 

And lastly, native law often embodied rules repugnant to 
the traditions and morality of the ruling race. An English 
magistrate could not enforce, an English Government could 
not recognize, the unregencrate criminal law of Indian 
Mahoinedanism. 

Thus native law was eaten into at every point by English 
case law, and by regulations of the Indian legislatures. 

Hence the chaos described in the passage quoted above 
from the report of the Calcutta judges. 

This chaos led up to the period of codification, wliich was Reason for 
ushered in by Mac^aulay’s Commission of 1833, and which, 
after the lapse of many years, bore fruit in the Anglo-Indian 
codes. 

In India, as elsewhere, codification has been brought about 
by the pressure of prac‘tical needs. On the continent of 
Europe the growth of the spirit of nationality, and the con- 
sequent strengthening of the central Government and fusion 
of petty sovereignties or half-sovereignties, h^ brought 
into strong relief the practical inconvenience arising from 
the co-existence of different systems of law in a single State. 

Hence the French codes, the Italian codes, and the German 
codes. If codification has lagged behind in England, it has 
been largely, perliaps mainly, because England acquired a 
strong central Government, and attained to practical unity 
of law, centuries before any continental State \ 

In India it became necessary to draw up for the guidance Metits of 
of entrained judges and magistrates a set of rules which 
they could easily understand, and which were adapted to the 
circumstances of the country. There has been a tendency, 
on the one hand, to overpraise the formal merits of the 
^ See Oisp. viil of my Ltyidatifx Methoda and Form, 
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Indii^ codes, and on the other to underrate their practical 
utility as instruments of government* Their workmanship, 
judged by European standards, is often rough, but they are 
on the whole well adapted to the conditions which they were 
intended to meet. An attempt has been made to indicate 
in this chapter the extent to which they have supplanted or 
modified native law and custom. 

It has often been suggested that the process of codification 
should be deliberately extended to native law, and that an 
attempt should be made, by means of codes, to define and 
simplify the leading rules of Hindu and Mahomedan law, 
without altering their substance. Sir Roland Wilson, in 
particular, has pleaded for the codification of Anglo-Mahomc- 
dan law. There is, liow^ever, reason to believe that he has 
much underrated the difficulties of such a task. Those 
difficulties arise, not merely from the tendency of c(xlification 
to stereotype rules wdiich, under the silent influence of social 
and political forces, are in process of change, but from the 
natural sensitiveness of Hindus and Mahomedans about 
legislative interference with matters closely touching their 
religious usages and observances, and from the impossibility 
in many cases of formulating rules in any shape which will 
meet with general acceptance. It is easy enough U) find an 
enlightened Hindu or Mahomedan, like the late Sir Sytd 
Ahmed Khan, who will testify to the general desire of the 
natives to have their laws codified. The difficulty begins 
when a particular code is presented in a concrete form. Even 
in the case of such a small community as the Khojas, who 
have contrived to combine adhesion to the Mahomedan creed 
with retention of certain Hindu customs, it has, up to this 
time, been found impossible to frame a set of rules of inheri- 
tance on which the leaders of the sect will agree. And any 
code not based on general agreement would either cause 
dangerous discontent or remain a dead letter. The miscon- 
ceptions which arose about the Guardians and Wards Act, 
the authors of which expressly disavowed any intention of 
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altering native law, illustrate the sensitiveness which prevails 
about such matters. 

And what, after all, is a code i It is a text-book enacted CJodew and 
by the legislature. Several of the Anglo-Indian codes extend boob, 
only to. particular provinces of British India, But, as clear 
and accurate sta^raents of the law, they possess much 
authority in the provinces to which they have not been 
formally extended. Indeed, it was Sir Henry Maine's view 
that the proper mode of cixlifying for India was to apply 
a code in the first instance to a particular province, where 
its enactment would mex^t with no opposition, and gradually 
extend its oj)eration after the country had bexjome fami- 
liariztxl with its contents, and accepkxl it as a satisfactory 
Htatemeut of the law. When this stage had Ix^en reat^hed, 
wliat had been used as a text-book might be converted into 
a law. Now, the author of a text-book enjoys many advan- 
tages over the h^gislators who enact a code. He can guard 
himself by expressions such as ‘ it is doubtful whether * and 
‘there is authority for holding.' And he can correct any 
error or omission without going to tlie legislature. If a digest 
such as Sir Roland Wilson’s obtains general iicceptance with 
the courts which have to administer Anglo-Mahomedan law, 
it will supply an excellent foundation for a future code of 
that law. But the time for framing such a code has not 
yet arrived. 
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BRITISH JURISDICTION IN NATIVE STATES 

It seems desirable to consider, somcwlmt more fully tlian 
has been possible within the compass of the foregoing chap, 
ters, the powers of the Indian legislative, executive, and 
judicial authorities with respect to persons and things outside 
the territorial limits of British India, particularly in tlu‘ 
territories of the Native States of India. For this purpoj^o 
it may be conv^’cnient to examine, in the first instance, tJie 
principles applying to extra-territorial legislation in England, 
and then to consider wha^ modifications those prineiplcs 
require in their application to India. This is the more 
important because the Indian Act regulating the exercise of 
extra-territorial jurisdiction was to a great extent copied from 
the English Act which had l)een passed for similar purj)oses. 

Parliamentar)^ legislation is primarily territorial. An Act 
of Parliament prima facie applies to all persons and things 
within the United Kingdom, and not to any persons or things 
outside he United Kingdom In exercising its power to 
legislate for any part of the King’s dominions Parliament is 
guided both by constitutional and by practical considerations. 
It does not legislate for a colony having responsible govern- 
ment, except on matters wliich are clearly Imperial in their 
nature, or are beyond tlie powers of the colonial legislature. 
And, apart from constitutional considerations, it is reluctant 
to deal with matters whicli are within the competence of 
a local legislature. 

In dealing with persons and things outside the King’s 
dominions Parliament is always presumed to act in accordance 
with the rules and principles of international law, and its 
enactments are construed by the courts accordingly. It 
would be contrary to the received principles of international 

* See R. V. Jarmon, [1896] 2 Q. B. 425, 430. 
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law ^ regulating the relations between independent States for 
Parliament to pass a law punishing a foreigner for an oflfence 
committed on foreign territory, or setting up courts ii| foreign 
territory. It would not be contrary to those principles for 
Parliament to pass a law punishing a British subject for an 
offence committed in foreign territory, or giving English or 
other British courts jurisdiction in respect of offences so 
committed. But Parliament is reluctant, more reluctant 
than the legislatures of continental States, to legislate with 
respect to offences committed by British subjects in foreign 
territory. Its reluctance is based i>artly on the traditions 
and principles of English criminal law, as indicated by the 
averment that an offence is committed against the i>eace of 
the King, an expression inappropriate to foreign territory, 
and by the rules as to venue and local juries ; partly on 
the practical inconvenience of withdrawing offences from the 
cognizance of local courts to a court at a distance from the 
scene of the offence and from the region in which evidence 
is most readily obtainable. The difficulty about evidence is 
felt more strongly by British courts than by the courts of 
some other countries, where there is k*s8 reluctance to try 
offences on paper evidence \ 

^ i. 0, to the princi]»le« of international law as understood and recognized 
hy England and the United States. But continental States have asserted 
the right to punish foreigners for offences coramitted in foreign territories, 
espwially for acts which attack the soc ial existence of the State in question 
and endanger its security, and art> not provided against by the ]>enal law 
of the country in the territory of which they have taken place. Westlake, 
CliajMer on hiicrmUiotml Law, p. 127. And the principles of Kurojiean 
international law cannot be applied, except with serious modifications, to 
States outside the Euroiican or W’estern family of nations. 

** See Jenkyns* British Rule and Jurisdiction, p. 128, As to the principles 
on which different Statics have exereisetl their powers of punishing offences 
committed abroad, see Heffter, DroU Irdemaiional (fourth French edition), 

P* S 5 , note G. Whore an offender has escaped from the country in which 
the offence was committed he can often be handed over for trial under the 
Extradition Acts, 1870 to 1895, which apply as between British and foreign 
territory, or under the Fugitive Offenders Act, i88f, which applies as 
between different |)arts of the British dominions. Thus the prooedure 
under these Acts often supplies a substitute for the exercise of extra-terri* 
torial jurisdiction. 
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These general principles appear to be consistent with the 
canons for the constraction of statutes laid down in the 
Jameson case of 1896 ^ : — 

* It may be said generally that the area within which a statute is to 
operate^ and the persons against whom it is to operate, arc to be gathered 
from the langtiage and purview of the particular statute. But there 
may be suggested some general rules— for instance, if there be nothing 
which points to a contrary intention, the statute will be taken to apply 
only to the United Kingdom. But whether it be confined in its oiiora* 
tion to the United Kingdom, or whether, as is the cose here *, it l>c ap« 
plied to the whole of the Queen's dominions, it will bo taken to apply to 
all the persons in the United Kingdom, or in the Queen's dominions, 
as the case may be, including foreigners who during their residence there 
owe temporary allegiance to Her Majesty. And, according to its con- 
text, it may be taken to apply to the Queen’s subjects evcryw'hen, 
whether within the Queen's dominions or without. One other general 
canon of construction is this — that if any (‘onstniction otherwiw* lx* 
possible, an Act will not Ixr construed as applying to foreigners in respcTi 
to acts done by them outside the dominions of the sovereign power 
enacting. That is a rule based on international law, by which one 
sovereign power is Imund to respi^et the subjects and the rights of all 
other sovereign powers outside its own territory.* 

Under these circumstances tlie classes of cases in which 
Parliamentary legislation has given jurisdiction to British 
courts in respect of offences commit toil out of British territory 
are not numerous. The most important of them are as 
follow's : — 

(1) Offences committed at sea. 

(2) Treason, 

(3) Murder and manslaughter. 

(4) Slave trade offences. 

(5) Offences against the Exjilosive Substances Act, 1883. 

(6) Offences, sucJi as forgery and i>erjury, committcxl abroad 

with reference to proceedings in some British court. 

(7) Bigamy. 

(8) Offences against certain provisions of the Foreign 

Enlistment Act, 1870. 

‘ J?. V. Jameson, [1896] 2 Q.B, 425, 430, Judgement of Lord Runsoll, 
L. 0 . J., on demurrer to indictment. 

* See 33 & 34 Viet. c. 90, s. 2. 
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(i) The exercise by English courts of jurisdiction in Offences 
respect of offences committed on the high seas arises from the 
necessities of the case, i.e, from the absence of territorial 
jurisdiction. These offences, being committed outside the 
body of any English county, could not be dealt with by the 
ordinary criminal courts of the country, in the exercise of 
their ordinary criminal jurisdiction. They were originally dealt 
with by the court of the admiral, but are now, under various 
enactments, triable by ordinary courts of criminal jurisdiction 
as if committed within the local jurisdiction of those courts ^ 

The jurisdiction exUmds to offences committed on board 
a British sliip, whether the ship is on the open sea or in 
foreign territorial wat<^rs below Ijridgt^, and whether the 
offender is or is not a British subjwt or a rnembi^r of tlie 
crew, and although tliere may be concurrent jurisdiction in 
a foreign court*. The ])rinciple on which Parliament exer- 
cises legislative, and the courts judicial, powers, is that a 
British ship is to he treated as if it were an outlying piece 
of British territory Theoretically, Parliament might, with- 
out bringing itself into conflict with the rules of inter- 
national law, legislate in every case in respect of an offence 
committed by a Britisli subject on hoard a foreign ship wlien 
on the high seas. But it has abstained from doing so in cases 
where the British subject is a member of the crew of the 
foreign ship, because he may be treaUd as having accepted 
foreign law for the time, and beeause of the practical diffi- 
culties which would arise if members of the same crew were 
subject to two different laws in respei't of the same offence. 

The principles on which Parliament has exercised ita legis- 
lative powers with respect to offences on board ship are 

* See 4 & 5 Will. IV, c. 36, e. 22 ; 24 A 25 Viet, cc, 94 and 97 ; 57 & 58 
Viett c. 60, ». (>84 ; and as to the Colonies, t2 & 13 Viet. c. 96. 

’ n, V, Andermi, L. R, i C. C, R. 161 ; i?. v, Carr, 10 Q. B. B. 76. The 
rule is subject to modifications in the case of alien imemias, or aliens on 
l>eard English ships against their will. See Stephen, ffislory of the Crimiml 
ii, 4-^. 

' The analogy is not complete. For instance, a British ship in foreign 
^rritorial waters is, or may be, subject to a double jurisdiotionu 
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illustrated by ss. 686 and 687 of the Merchant Shipping 
Act, 1894 (57 & 58 Viet. c. 60), which run as follows 

‘686.“~(i) Whore any person, being a British subject, is charged 
with having committed any offence on board any British ship on the 
high seas, or in any foreign port or liarbour, or on board any foreign 
ship to which he does not belong, or, not being a British subject, ig 
charged with having committed any offence on board any British ship 
on the high seas, and that person is found within the jurisdiction of 
any court in Her Majesty’s dominions, which would have had cognizance 
of the offence if it had l)een committed on board a British ship within 
the limits of its ordinary jurisdiction, that court shall have jurisdiction 
to try the offence as if it liad been so committed. 

12 & 13 ‘(2) Nothing in this swtion shall affect the Admiralty Offences 

\ict.c,96. (Colonial) Act, 1849. 

‘ 687. All offences against property or |X‘r8on commitU'd in or at 
any place either ashore or afloat out of Her Majesty’s dominions hy 
any mtister, seaman, or apprentice, who at the time when the offen(*(* 
was committed is, or within three months previously has betm, employed 
in any British ship, shall be deemed to be offences of the same nature 
respectively, and be liable to the same punislunent respectively, and 
be inquired of, heard, tried, determined, and adjudged in the same man- 
ner and by the same courts and in the same places as if those offences 
had been committed w ithin the jurisdiction of the Admiralty of England ; 
and the costs and expK^nses of the prosecution of any such offence may be 
directed to be paid as in the case of costs and cx jwnses of prosecutions for 
offences committed within the jurisdiction of the Admiralty of England.’ 

Section 689 gives powers of arrest, &c., in cases where 
jurisdiction may be exercised under s. 687. 

It will be observed that s. 686 draws a distinction betw'oeii 
British subjects and others, and betwixm British subjects 
who do, and those who do not, belong tt> a foreign slii]). 
The terms in which s. 687 are expressed are very wide, and 
it is possible tliat Englisli courts in construing them would 
limit tlieir application witli reference to the principles of 
international law. the remarks in It. v. Anderson, where 
the case was decided independently of the enactment repro- 
duced by this section ^ 

* Piracy by the law of nations, committed on the open sea, whether by 
a British subject or not, is triable by an English court under the criiniuft^ 
jurisdiction drived from the Admiralty. But this jurisdiction is ju>t 
conferred by any special statute. As to what constitutes piracy 
gcfUium, see AUorneg»General for the Colony of Hong Kong v, 

L.R, 5 P. C. 179, J99 (1873), Stephen, HiMoryofthe Crimnd Law,il 
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(2) Treason committed abroad is triable in England under Treason, 
an Act of 1543^4 (35 Henry VIII, c. 2). Treason, if com- 
mitted in the territory of a foreign State, may very possibly 

not be an offence against the law of that State, and therefore 
not be punishable by the courts of that State. 

(3) Murder committed by a British subject in foreign Murder 
territory was made triable in England under a special com- Xu^ter. 
mission of oyer and terminer by an Act of Henry VIII (33 
Henry VIII, c. 23). It was by a special commission under 

(his Act iliat Governor Wall was, in 1802, tried and convicted 
of a murder committed in 1782 The Act was extended by 
an Act of 1803 (43 Geo. Ill, c. 113, s. 6) to accessories before 
the hvet and to manslaughter. Botli these enactments were 
repealed by an Act of 1828 (9 Geo. IV, c. 31), which re-enacted 
their provisions witJi modifications as to procedure. The 
Act of 1828 was ropeakHl and reproduced with modifications 
by an enactment in one of the consolidating Acjts of 1861 
(24 & 25 Viet. c. 100, 8. 9), winch is the existing law. 

(4) Offences against the Slave Trade Acts are triable by slave 
English courts if committed by any person within the King’s oSces. 
dominions or by any British subject elsewhere (see 5 Geo. IV, 

0. 114, 8S. 9, 10). 

(5) Offences against tlie Explosive Substances Act, 1883 Offences 
(46 & 47 Viet. c. 3), i.e. offences by dynamiters, are triable 

by English coiu'ts when committed by any person in any 
part of tlie King’s dominions or by any British subject else- Act 
whora 

(6) Offences such as forgery and perjury, when committed Forgery 
with reference to proceedings in English courts, are triable perjury, 
by those courts (see, e. g., 52 & 53 Viet, c, 10, s. 9). 

(7) tinder s, 57 of the Offences against the Person Act, 1861 Bigamy. 
(24 A 25 Viet. 0. 100), bigamy is punisliable in England or 
Ireland, whether the bigamous marriage has taken place in 
England or Ireland or elsewhere^ but the section does not 


^ Stephen, of the Criminal Law, ti a. 
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extend to any second marriage contracted elsewhere than 
in England or Ireland by any other than a subject of His 
Majesty. 

(8) The Foreign Enlistment Act, 1870 (33 & 34 Viet. c. 90), 
is declared by s. 2 to extend to all the dominions of His 
Majesty, including the adjacent territorial waters, and some 
of its provisions, e.g. ss. 4, 7, extend to offences committed 
by any person being a British subject witliin or without His 
Majesty’s dominions. The construction and operation of 
this Act were comment ed on in the case of R. v. Jamemn, 
[1896] 2 Q. B. 425. 

British subjects in the propc^r sense are of two classes 

(l) Natural-born British 8u!)jects ; and 

{2) Naturalized British subjt^ta. 

Every jwrson born within the King's dominions, whether 
of British or of foreign parents, is a natural-born British 
subjetjt, unless he has renounced his Britisli nationality in 
manner provided by s. 4 of the Naturalization Act, 1870 
(33 & 34 Viet- c. 14). 

Persons born out of the King’s dominions w'^hosr^ fatluTs 
or grandfatliers in tJie male line were natural-born British 
subjects are also by Act of Parliament ^ natural-born British 
subjects, subject to certain exceptions and qualifications, 
unless they have renounced their British nationality in 
manner providi^ by law. 

Naturalized British subjects may have become so either 
by virtue of the imperial Naturalization Act of 1870, or by 
virtue of the law of a British possession. The rights of 
aliens naturalized under the imperial Act are not expressed 
by the Act to extend beyond the United Kingdom (s. 7). 
Naturalization by virtue of the law of a British possession 
does not operate beyond the limits of that possession. But 
it would seem that the holders of certificates of naturalization 
granted either under the imperial or under a colonial Act, 

25 Edw. Ill, stat. 2 ; 7 Anne, c. 5, «. 3 j 4 Geo. II, c. 21 ; 13 Geo. IH, 
c. 21. 
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are entitled to claim British protection in all foreign countries 
other than their country of origin ^ 

The rights of an alien to whom a certificate of naturaliza- 
tion is granted under the Act of 1870 are subject to the 
qualification that he is not, when within the limits of the 
foreign State of which he was the subject previously to obtain- 
ing his certificate of naturalization, to be deemed to be 
a British subject, unless he has ceased to be a subject of that 
State in pursuance of the laws thereof, or of a treaty to tliat 
effect (33 & 34 Viet. c. 14, s. 7). 

A child bora abroad of a fatlier or motlM^r (being a widow) 
who has obtained a certificate of naturalization in the United 
Kingdom is, if during infancy he bec^omes resident with the 
parent in the UnittKi Kingdom, to be deemed a naturalized 
British subject (st^c 33 & 34 Viet. c. 34, s. 10 (5)). 

In many of these cases there may be a double nationality. 
This is specially apt t(» occur in tlie case of the cliildren or 
grandchildren, born abroad, of British subjects. The Acts 
which gave such persons the status of British subjects were 
passtxi for a sjiec'ial puqmse, are apt to cause conflicts of law, 
and are not always suitable to Oriental (nreu instances. 
Enactments of this kind ought, it may reasonably be argued, 
to be construed secundum materiam. It appears to have been 
held at one time that the expression ‘ natural-born subjects ’ 
is, ill the statutes affecting India, always taken to mean 
European British subjetits and, although this position can 
no longer be maintained in its entirety (see e, g. 21 & 22 
Viet. c. 106, 8. 32), there is ground for argument that it may 
be construed Bubjwt to restrictions in its application to 
descendants of non-European subjects of the Crown. 

* For a diHciiHsion of the cliflicult que»tionH wliioh have been raised as 
to th# effect of the statutory provisions under which certificates of naturaliaa- 
tioii are granted, and fiarticiilarly as to the construction of s. 7 of the 
Naluraliaation Act, 1870, sec the Refwrt of the Intenlepart mental Coin- 
«utte© on the Naturalization Laws, 1901 ; Od. 723, Naturalization of 
diens in India is provideti for by Act XXX of 1852, which must be read 
^ith reference to the later imtiertal Act of 1870. 

See Minutes by 8ir H. S. &{aine, No. 97. 
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The conclusions to be drawn from the enactments and the 
reported decisions appear to be— 

(1) It would not be consistent with the principles of inter- 
national law regulating the relations between indepen- 
dent civilized States ^ for English courts to exercise, or for 
Parliament to confer, jurisdiction in respect of offcncoH 
committed by foreigners in foreign territory. ‘I am 
not aware,’ says the late Mr. Justice Stephen, * of any 
exception to the rule that crimes committed on land 
by foreigners out of the United Kingdom are not subjec t 
to the criminal law of England, except one furnished 
by the Merchant Shipping Act of 1854 (17 & 18 Viet, 
c. 104, s. 267). There may be exceptions in the orders 
made under the Foreign Jurisdiction Acts®.’ 

(2) English courts are unwilling to exercise, and Parliament 
is unwilling to confer, jurisdiction in rc^s]wt of offencis 
committed by British subjects in foieign territory, 
except in special classes of cases. 

With respect to offcncc^s committed in British territory and 
abetted in foreign territory, or vice versa, it is difticult to 
lay down any general proposition whicdi does not rerpiirc 
numerous qualifications. 

In the case of felonies committ<>d in England or Ireland 
and aided in foreign territory, the law is settled by the 
Accessories and Abettors Act, 1861 (24 & 25 Viet. c. 94, s, 7), 
which enacts that where any felony has been completely 
committed in England or Ireland, the offence of any person 
who has been an accessory, either before or after the fact, 
to the felony, may be dealt with, inquired of, tried, deter- 
mined, and punished by any court which has jurisdiction to 
try the principal felony, or any felonies committed in any 

* But see the qualifying note above, p. 343. 

* HifAory of the Criminal Law, ii. 12. Section 267 of the Act of 1854 i» 
now represented by s. 687 of the Act of 1894 noticed above. As to the 
orders under the Foreign Jurisdiction Acts, see below, p. 353. There 
may also be an exception in the ease of a breach of duty to the Ciown 
committed abroad by a foreign servimt of the Crown* 
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county or place in which the act by reason whereof that 
person has become accessory has been committed ; and in 
any other case the offence of an accessory to a felony may 
be dealt with, inquired of, tried, determined, and punished 
by any court which has jurisdiction to try the principal felony 
or any felonies committed in any county or place in which 
the person being accessory is apprehendiKl, or is in custody, 
whether the principal felony has been eominitted on the sea 
or on the land, or begun on the B<?a or completed on the land, 
or begun on the land or completiKi on the sea, and whether 
within His Maje^ity’s dominions, or without, or partly within 
His Majesty’s dominions, and partly without. But there is 
no similar comprehensive enac^tment with respect to mis- 
demeanours, and it is obvious that different considerations 
would apply in the case of such breachesof statutory regulations 
as are not necessarily offences by the law* of another country. 

As to offenc(^ committed in foreign territory and instigated 
or aidi^ in England, quc^stions of great importance and 
delicacy have arisen. These qtiestions w^ere raised in the 
famous case of It, v. Bernard \ and are touched on by the 
late Mr. Justice Steplien in his History of Criminal Law* 
His conclusion is that, ‘ whatever may be the merits of the 
case legally, it seems to be clear that the legislature ought 
to remove all doubt about it by putting crimes committed 
abroad on the same footing as crimes committed in England, 
as regards incitement, conspirac3’^, and accessories in England. 
Exceptions might be made as to political offences, though 
I should be sorry if they wwe made w*ide^.’ The English 
legislature has, however, never gone so far as to adopt these 
conclusions in general terms, though it has declared the law 
in particular cases. Thus, with resjKsct to murder and 
manslaughter, the Offenct^ against the Person Act, 1861 
(2f & 25 Viet. c. too, 88. 4, 9), has enacted in substance that 
persons who conspire in England to murder forcigneils abroad, 

* Fo«ter and Ftnlason, 240 (1858) ; 8 State 'friala (N. 8. ) 887. 

* Vol. it p. 14. 
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or in England incite people to commit marder abroad, or 
become in England acoessozies, whether before or after the 
fact, to murder or manslaughter committed abroad, shall be 
in the same position in every respect as if the crime committed 
abroad had been committed in England. 

As to theft, it was decided in i86i \ on a question which 
arose under an Act of 1827 (7 & 8 Geo. IV, c. 29), that where 
goods are stolen abroad, e. g. in Guernsey, there could not be 
a conviction for receiving the goods in England, and this 
decision was considered applicable to cases under the Larceny 
Act, 1861 (24 & 25 Viet. c. 96), by which the Act of 1827 
was replaced. This loophole in the criminal law has now 
been stopped by the Larceny Act, 1896 (59 & 60 Viet. c. 52), 
which punishes receipt in the United Kingdom of property 
stolen outside the United Kingdom. A similar question 
arose at Bombay in 1881 - on the construction of ss. 410 and 
41 1 of the Indian Penal CVkIc ; and it was held by the majority 
of the Court that certain bills of exchange stolen at Mauritius, 
where the Indian Penal ( We was not in force, could not be 
regarded as stolen property within the meaning of s. 410 so 
as to make the person receiving them at Bombay liable under 
8. 411. In order to meet this dt'insion, Act VIII of 1882 
amended the definition of stolen property in s. 410 of the 
Penal Code by adding the words ‘ whether the transfer has 
been made, or the misappropriation or brt^aoli of trust has 
been committed, within or without British India.’ The 
arguments and judgements in the Bombay case deserve study 
with reference not merely to the existing state of the taw, 
but to the principles on which legislation should proceed."^ 
Legislation with respect to offences committed in foreign 
territory and instigated or aided in British territory will 
require careful consideration, esptn^ially in its application to 
foreigners, and with reference to minor offences, which may 
be innocent acts under the foreign law. 

‘ Reg, V. Debruiel^ 1 1 Cox C. C. 207. 

* Empress v. 8 , Moorga Chettp, I. L. R. 5 Bom. 338. 
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Under the Orders in Council made in pursuance of thcFor^ 
successive Foreign Jurisdiction Acts British courts hs,v6^^A(^. 
been established and British jurisdiction is exercised in 
numerous foreign territories in respect not only of British 
subjects, but of foreigners, i. e. in cases to which Parlii^mentary 
legislation would not ordinarily extend. But this jurisdiction, 
though recognized, confirmed, supported, and regulated by 
Acts of Parliament, derives its authority ultimately, not 
from Parliament, but from powers inherent in the Crown or 
conceded to the Crown by a foreign State ^ 

The jurisdiction arose historically out of the arrangements Original of 
which have been made at various times between the Western juriBdic- 
Powers and the rulers of (Constantinople. These arrange- ^|*he*capi- 
ments date from a period long before the capture of Con- tHlstions. 
Htantinople by tlje Turks. As far back as the ninth and 
t(»nth centuries the Greek Emperors of Constantinople granted 
to the Warings or Varangians from Scandinavia capitulations 
or rights of extra- territoriality, which gave them permission 
to own wharves, carry on trade, and govern themselves in 
the Eastern eaj)ital. The Venetians obtained similar capitu- 
lations in the eleventh century, the Amalfians in 105O, the 
Genoese in loc)8, and the Pisans in ilio, and thenceforward 
they became extremely general. When the Turks took 
(Jonstantinople they did little to interfere with the existing 
order of things, and the (Jenoese and Venetian capitulations 
were renewed Tlie first of what may be called the modern 
capitulations was embodied in the Treaty of February, l53^ 
between Francis 1 of France and Soliman the Magnificent. 

The Sint and most iiii{>ortant wvtion of the Foreign Jnriadiction Act. 

(53 ^ 54 Viet, c. 37), i» in form a declaration a« well a« an enactment. 

Section 2 iti in form an enaclinont only, and |K)aRibly the difference wa< 
inUmtional. 

^See the Introduction by J, Theodore Bent to Eorfy Yoyagts and Tmwia 
the /^nf, pp, ii, iii— Publlcationn of the Hakluyt Society. Mr. Rashdall 
l»ftH ’'drawn an interesting parallel between the aelf-governtng eominnnitie« 
of foreign merchantii in Oriental countries and the aelf-goveming communi- 
Ym of foreign atudenta which, at Bologna and elsewhere, were eventually 
|J«veloped into Universities {rfntwwaiftVa 0/ Snropr la the Middle Agee, 

I* * 5 3 )» As to the Jiirisdiettnn over students at Bologna, see ibid. pp. 1 78 sqq. 
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This treaty, although, as has been seen, it embodied no new 
principle, yet from another point of view marked a new and 
important departure in intemationid law, if and so far as 
international law can be* said to have existed at the beginning 
of the sixteenth century. The modern capitulations nega- 
tived the theory that the ‘ infidel ’ was the natural and 
necessary enemy of a (Christian State, and admitted the Maho- 
medan State of Turkey for limited purposes into the family 
of European Christian States. At the same time they recog- 
nized the broad differences between Christian and Mahomedan 
institutions, habits, and feelings by insisting on the with- 
drawal from tlie jurisdiction of the local courts of ('hristian 
foreigners who resort<*<l to Turkish territory’' for the puriioses 
of trade, and by establishing officers and courts with juris- 
diction ovei disputes h?twe<»ii such foreigners. 

The principles iui which separate laws and a sepaialt^ 
jurisdiction have Ihhui at times different and in diffen*nt 
countries claimed on behalf of Western foreigners tradmir 
to the East were eiiunciat<*d. many generations afterw^ards 
by Lord St o well in a passage which has become classical . 

‘ It is contended on this point tliat the King of (Jreat Britain 
not hold the British possessions in the East Indies in right of sovereignt> . 
and therefore that the character of British merchants doc^s not ncTc^ 
sarily attach on foreigners locally resident there. But taking it that 
such a paramount sovereignty on the part of tlie Mogul princes really and 
solidly exists, and that Great Britain cannot 1 h‘ dwmed to jiosscss a 
sovereign right there ; still it is to lie rememlx*retl that wherever even 
a mere factory is founded in the eastern parts of the world, Kuropt'iin 
persons trading under the shelter and protection of those establishment^' 
are conceived to take their national character from that association 
under which they live and carry on their commerce. It is a rule of the 
law of nations, applying practi<‘ally to those countries, and is different 
from what prevails ordinarily in Europe and the western parts of the 
world, in which men take their present national character from the 
general character of the country in which they are resident. And thi'' 
distinction arises from the nature and habit of the countries. In the 
western parts of the world alien merchants mix in the society of tlu 
natives ; access and intermixture are permitted ; and they lieconu* 
incorporated to almost the full extent. But in the East, from the oldest 
times, an immiscible character has been kept up ; forei|piers are 
admitted into ihe general body and mass of ihl^ society of the nation 
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they contrinite siratigers and sojournarg an their fathers weie--Dm> 
amra smm non Mermmuii undam. Not acquiring any national 
character.undcr the general eoverelgnty of the country, and not trading 
under any recognised authority of their own original country, they have 
been held to derive their preeeni character from that of the aesociation 
or factory under whose protection they live and carry on their trade 

The firot of the capitulations granted to England bears The 
date in the year 1579 yewn afterwards, in 1581, 

Queen Elizabeth established the Levant CJompany for the 
purpose of carrying on trade with the countries under the 
Ottoman Porte. In 1605 the company obtained a new 
charter from James I, and this charter, as confirmed by 
Charles II, recognized by various Acts of Parliament, and 
supplemented by usage, constituted the basis of the British 
consular jurisdiction in the East until the abolition of the 
Levant Company in 1825 

By the charter of King James, as confirmed by the charter 
of King Charles, the company was invested with exclusive 
jnivileges of trade in great part of tlie lievant and Mediter- 
ranean seas, and with a general power of making by-laws 
and appointing consuls with judicial functions in all the 
regions so designated. 

The charter of King James was altogether in the nature 
of a prerogative grant from home, and was not foundiHl on 

‘ The hidutn Chief, (i8ck>) 3 licibioHon, Adin. Ree. p, 28. 8oe al«o the 
reiiiarku of Dr. Luahington in the case of the Laeonia, {1863) 2 Moo. P. C., 

N. S., p. J83. 

* The capituUtiou» with England now in force were confirmed by the 
Treaty of the Dardanelleij in iScxj, and arc to found in Hertslct's Treaim. 

»i. 346, anti in Aitchiaon'a Treat iejf, third edition, vol. xi. Appendix I. 

'The BtatemeutH in the following paragraphed, aa to the juriKdiction 
<‘xerciHetl by the officers of the levant Company, are derived partly from 
a memorandum writtou for the Foreign Office by the late Mr. Ho|)e Scott 
(then Mr. J. R. Hoi)e), by whom tbe Foreign Jurisdiction Act, 1843, was 
♦irawn. [This memorandum, which at the date of the first eiiition of this 
book had not been published, is now printed as Ap|>endix VI to Sir Henry 
•lenkjps* Britiah Rde and Juriadklion be^nd the See also the cast* 

of Tha Iticmia ; Papajfanni v. The Ruaaian Steam Narigation Com^pang, 

2 Moo. P. C., N. 8., 161. As to the history of the Levant Company, see 
Mr. Bent's lidrodnetion io Early Voyages and Travela in the Lemni, noticed 
‘^bove, and the article on * Charteied Companies ' in the Enegehpaedia of the 
f'oun of Mngltad, * 
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any recital of ooncessions made by the various sovereigns in 
whose dominions it was to take effect. It did not expressly 
refer to any such concessions as the basis of a power to with- 
draw British subjects from the foreign tribunals, and such 
a power was apparently assumed even in cases in which those 
tribunals might, according to the local law, supply the legiti- 
mate forum. The charter merely provided that there should 
be no infraction of treaties. 

The main strength of the coercive jurisdiction given by 
the charter appears, in Turkey at least, to have dependtd, 
on the one hand, upon the corporate character of the com- 
pany and the power which it thus had over its own members, 
and, on the other hand, upon its exclusive privileges of trade 
which enabled it to prevent the influx of disorderly merchants 
and seamen. 

The cliarter did not contemplate the exercise of any criminal 
jurisdiction properly so called, nor any of a civil character 
in mixed suits. These branches of the consular jurisdiction 
in the East are probably of gradual acquisition, and perhaps 
were not claimed at the time when King James and King 
Charles granted their charters. 

The jurisdiction conceded by the Sublime Porte was 
exercised mainly^ by officers called consuls^, who wen* 
appointed by the Levant Company, and whose procedun* 
was regulated by by-laws of the Company made under powers 
very like those granted to the East India Company. 

The Levant Company, with its exclusive privileges of 
trading and its indefinite legislative and judicial powers, 
closely resembled the East India Company ; and the legal 

‘ The juriHcliction was excrewed alno by the ambaesador, who wa« appointtM 1 
by the Crown, but was until 1803 nominated and paid by the Levant Com' 
pany. He continued to be chief judge of the consular court down li* 

1857* 

^ Of course the use of the word * consul ' is of much older date ; sec 
Murray *s Dictionary, and Du Cange, s. v., and the Report of the SehM t 
Committee of the House of Commons on Consular Establishments, i8,v>' 
As to the French consuls in the Levant during and before the sevcmteentli 
century, see Masson, du Ommeree Ftan^U Sam k LetntUt p. xiv. 
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difficulties which arose when the East India Company e^rtended 
the exercise of its legislative powers beyond the staff of its 
factories illustrate the technical difficulties which arose or 
iriight have arisen under the jurisdiction exercised by the 
consular officers of the Levant Company. But, as the East 
India Company grew, the Levant Company dwindled, and 
in 1825 it was formally dissolved. The Act which provided 
for its dissolution (6 Geo. IV, c. 33) enacted that thereafter 
ail sucli rights and duties of jurisdiction and authority over 
His Majesty’s subjects resorting to the ports of the Levant, 
for the purposes of trade or otherwise as were lawfully exercised 
or performed, or which the various cliarters or Acts, or any 
of them, authorized to be exercised and performed, by any 
consuls or other officers appointed by the company, or which 
such consuls or other officers lawfully exercised and per- 
formed under and by virtue of any power or authority what- 
ever, should be vested in and exercised and performed by such 
consuls and other officers as His Majesty miglit be pleased 
to appoint for the protection of the tradt‘ of His Majesty’s 
subjects in tlie ports and places inentiontal in the charters 
and Acts. 

The intention of the Act, doubtless, was to transfer to the Difficul- 
.‘onsular officers appointed l>y the I’rown all the powers 
formerly veeUni in the consular officers appointed by 
Levant Company, But it soon appeared that the dissolution Levant 
of the company materially increased the difficulty of 
task imposed on the consuls. The authority wMch had 
previously supportcni them w'as gone, and tlie prest^riptive 
respect which might formerly have attached to the powers 
conferred by tlie charter was disturbed by the necessity 
which had now arisen of testing those powers by the recog- 
nized principles of the English constitution. 

In 1826 the law officers of the Crown threw doubts on 
the legality of the general powers of fine and imprisonment, 
and of the power which had previously been held to be vested 
in the consuls of sending back British subjects in certain 
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oases to this country, and thus the coercive character of the 
jurisdiction was greatly shaken. 

Moreover, the Act of George IV had made no provision 
in lieu of the company’s power of framing by-laws, and no 
method had been devised for meeting the difficulties arising 
out of a strict adherence to English jurisprudence and ont 
of deviations from it by the consular tribunals. 

And, lastly, the criminal and international jurisdiction had 
gradually assumed a form which the new state of a^fair^. 
rendered in the highest degree* important, but the exerciwc' 
of which transcended such authority as the company’s consuls 
might previously have claimed. 

In 1836, eleven years after the dissolution of the Levant 
('omj)any, an Act (6 & 7 Will. 1 \\ c. 78) was passed to meet 
these difficulties. It recited that by the treaties and capitula- 
tions subsisting between His Majesty and the Sublime Port<‘ 
full and entire jurisdiction and control over British subjects 
witiiin tlie Ottoman dominions in matters in which sucli 
British subjects are exclusively concenu^d was given to tlie 
British ambassadors and consuls ap}>oiiittHl to reside within 
the said dominions, and that it was expedient for the protet - 
tion of British subjects within the dominions of the Sublime 
Porte in Europe, Asia, and Africa, and likewise in the States 
of Barbary, as well as for the protection of His Majesty’s 
ambassadors, consuls, or other officers appointed or to be 
appointed by His Majesty for the protection of the trade of 
His Majesty’s subjects in the said ports and places, that 
provision should be made for defining and establishing the 
authority of the said ambassadors, consuls, or otlier officers. 
And it went on to enact tliat His Majesty miglit by Orders in 
Council issue directions to His Majesty’s consuls and other 
officers touching their rights and duties in the protection of his 
subjects residing in or resorting to the ports and places men- 
tioned, and also directions for their guidance in the settlement of 
differences between subjects of His Majesty and subjects of any 
other Christian Power in the dominions of the Sublime Porto. 
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The Act of 1836 wae a complete failure, and remained 
a dead letter. Its language and machinery were in many 
respects defective and open to objection. 

British extra-territorial jurisdiction in the Levant was Failure df 
derived from two main sources : the authority of the Sublime ^36^ it® 
Porte and the authority of the Crown of England. 

( barters of James and Charles ignored one of these sources, 
and used language which seemed to treat the jurisdiction 
exercised by the consular officers of the Levant Company as 
resting exclusively on the prerogative of the CVown. The 
language of the Act of 1825 was sufficiently general to include, 
and was perhaps intended to include, authority derived from 
tlie Porte and from the consent of other European Powers, 
but the Act makes no specific reference to either of these 
sources. The Act of i83() erred in the opposite direction. 

Its language was so framed as to eountenamjc the theory, 
always disavowed by tlie English Government, that British 
ambassadors and consuls were in respect of their jurisdiction 
delegates of the Porte, instead of being officers of the Crown 
(‘xercisiug powers concedtsl to the Crown by the Porte. 

Again, the preamble, l>y referring speed fically to the capitula- 
tions, and to cases in w hich British subjects were exclusively 
concerned, tended to discredit those important parts of the 
j urisdic tion which had arisen from usage or which related to eases 
affecting foreign subjects under the protection of Great Britain. 

Usage had played an important part in the development 
of British jurisdiction in the Levant. At the outset that 
jurisdiction, as has been seen, did not include criminal juris- 
diction, properly so called, nor civil jurisdiction in suits 
of a mixed character. But by i8j0 the subject-matter of 
this jurisdiction appears ' to have included, either generally 
ftnd constantly or in some places and occasionally — 

(1) Crimes and offences of w’^hatever kind committed by 
British subjects ; 

(2) Civil proceedings where all parties were British subjects ; 

^ According to Mr. Hope Scott. 
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(3) Civil proceedings where the defendant was a Britinh 
subject and the plaintiff a subject of the Porte ; and 

(4) Civil proceedings where the defendant was a British sub- 
ject and the plaintiff subject to another European Power. 

And the exercise of this jurisdiction might be claimed, not 
only on behalf of British subjects, but equally on behalf of 
subjects of other Powers navigating under the flag, or claim- 
ing the protection, of Great Britain. It must be borne in 
mind that the Ionian Islands were at that time under the 
protection of the British Government, and that cases in 
Avhich Ionian islanders were concerned were apt to couk 
before the consular courts at Constantinople and elsewliert^ 
in the Levant. But, besides the Ionian islaffders, there was 
a motley crew of persons of different nationalities, hangers-on 
of the embassy and others, who for reasons more or less 
legitimate claimed British protection. This was the origin 
of the class of protected persons referred to in modern Ordeis 
in Council under the Foreign Jurisdiction Acts 
Lastly, the Act w'as so vaguely worded as to leave great 
room for doubt as to the powers conferred by it on the (Vown, 
and particularly as to how far the Crown could in accordance 
with it exercise powers of legislation. Tliis was a matter of 
the greatest moment. Under the capitulations the ‘ custom ’ 
of the English was to be observed on the decision of any suit 
or other difference or dispute amongst the English themselves. 
And in proceediiigs between English and EurojK^ans the 
jorum rei W'as customarily allowed to entail the apj)lication 
of English law to an English defendant, hut a strict adherence 
to English jurispnidencehad never ht^ui obscrvt*d. The law to 
be administered was so vague and uncertain that a power 
to declare and modify it had become imperatively necessary. 
Fwigi The Act of 1836 was repealed and superseded by the 
tion Act Foreign Jurisdiction Act of 1843 (6 & 7 Viet. c. 94). This 
«f iS43* , 

^ It h well known how scandalously the privilege of claiming foreign 
protection has been abused in places like Tangier. As to the restrictions 
placed on this privilege in Turkey see Young, Corps ds thoU OUomn, ii. 330. 
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Act, the provieions of which are now embodied in the Foreign 
Jurisdiction Act, 1890 (53 & 54 Viot. c. 37), was as conspicuous 
i\ success as its predec^or was a conspicuous failure. Its 
merits were that its recitals were sufficiently comprehensive 
to cover all possible sources of extra-territorial jurisdiction, 
and tliat its enacting words embodied a formula of great 
Kiaiplicity, and yet sufficiently elastic to cover all modes in 
which extra-territorial jurisdiction need be exercised. The 
theory on which the Act proceeded was that, in places beyond 
the Queen’s dominions where the Queen had jurisdiction, 
Nhe ought, with respect to the persons under that jurisdiction, 
lo be in the same position as that which she occupies in 
a territory acquired by conquest or cession, tliat is to say, 
ouglit to have full power of legislating by Order in Council. 
The Act recited (as the Act of 1890 now recntes) that by 
treaty, capitulation, grant, usage, sufferance, and other lawful 
means Her Majesty hath power and jurisdiction vithin divers 
countries and pla(;es out of Her Majesty’s dominions, and 
tliat tloubts have arisen how far tlie exercise of such power 
and jurisdiction is controlled by and dependent on the law 
and customs of this realm, and it is expedient that such 
doubts should be removt^l. It then declared and enacted, 
in terms reproductHl by the Act of 1890, that ‘ it is and shall 
be lawful for Her Majesty to hold, exercise, and enjoy any 
power or jurisdiction which Her Majesty now hath, or may 
at any time hereafter have, within any country or place out 
of Her Majesty's dominions in the same and as ample a 
manner as if Her Majesty had acquired such power or juris- 
diction by the cession or compiest of territorv.’ 

To Illustrate the effect of tliis enactment by a concrete 
instance, the King has, with respect to the jurisdiction exer- 
cisable by him at Slianghai, a place within the territorial 
Hffiits of the empire of China, the same power as he has in 
Hong Kong, a British Crown colony dutside the territorial 
limits of China and acquired by cession. 

Under the Foreign Jurisdiction Act of 1843, and the various 
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enaotments which have been passed for amending and 
extending it, and which are now embodied in the Consolida- 
tion Act of 1890, consular and other judicial ofiScers have 
been established in aU parts of the world where the sovereign 
Power is non-Christiaa, and extensive codes of law have been 
framed for their guidance ^ In most cases the law adopted 
has been the English law, with the necessary modifications 
and simplifications ; but at Zanzibar, which is much resorted 
to by natives of India, and from officers at which place an 
appeal is given to the High Court of Bombay, the law applied 
is the law of British India A similar course was adopld 
in the Persian Coast and Islands Order in Council, 1889 

Three stages may be traced in the history of the Foi'tngn 
Jurisdiction Acts. 

During tlie first stage they were a))plied exclusively to 
territories under regular Governments to whom consular 
officers were accredited, and where consular jurisdiction was 
exercised concurrently by the officers of other European 
States. Practically they were only apjditKl to non-Cliristian 
countries, such as Turkey, Persia, and (’hina. ‘Such coun- 
tries,’ as Mr. Westlake has observtHl *, * have civilizaliuiis 
differing from European, and, so far as they are not Malionie- 
dan, from those of one another. The Europeans or Americans 
in them form classes apart, and would not feel safe under 
the local administration of justice which, even were they 
assured of its integrity, could not have the machinery neces- 
sary for giving adequate protection to the unfamiliar interests 
arising out of a foreign civilization. They were therefore 
placed under the jurisdiction of the consuls of their respective 
States, pursuant to conventions entered into by the latter 
with the local Governments.’ 

Turkey was the first country to which the Foreign Juris- 

* See the Orders in Council printed in vol. v of the SkUtUorff RttlfJi and 
Orders Revised. 

* See the Xansibar Order in Council, 1897, SUd. R. and 0 . Rev. v. 8;. 

® BUU. R. and 0 . Rev. v. 667. 

^ Chapters on Principles of Jnlemaiional Law^ p. 102. 
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diction Acte were applied, and the jurisdiction exercised by Anoma* 
British authorities in Turkey is now regulated by the Ottoman 
Order in Council, 1899 \ which extends to all the dominions 
of the Ottoman Porte, including Egypt. 

The Anglo-French Convention of 1904 virtually recognized 
the predominant position of the British Government in 
Kgyj)t, but Egypt has not be<.ome a British protectorate, 
as Tunis has become a French jirotectorate, and consequently 
Kgypt is still subject to the regime of the Capitulations, Tlie 
evils arising out of that regime have been forcibly described 
by Lord Cromer in his reports on Egypt for the years 1904 
and 1905 Egypt, he remarks, stands in the unique position 
(»f an oriental country which has assimilahKl a very consider- 
able portion of European civilization, and which is mainly 
governed by Euro})cau methods, but which at the wutie time 
l)os8esses no inaelunerv for general legislation, such as is 
possessed by the various states which, in judicial and adminis- 
trative matters, it is taking as its model. At })resent no 
vhange can be nuKh* in any law apj)licable to Europeans 
without the unanimous consent <»f nearly all the Powers of 
Europe* and the United States (»f America, and experience 
sliow's that it is practically ijiipossible to obtain this consent 
even in matters of minor importance. So long as legislation 
is conducted by diplomacy, and so long as fifteen separate 
powers each possess the right of liberum veto on each new 
legislative proposal, he regards any attempt to introduce the 
reforms, of which tlie country stands so much in need, as prac- 
tically hopeless. The remedy wliich he suggests is the crea- 
tion of a special legislative body, representative of European 
foreigners in Egypt, and capable of making laws to bind them‘d 

‘ R, and 0 . RtiK vol. v. p. 742. When Tunis became a French pro- 
t^seiorate it waa excluded from the operation of the Ottoman Order in 
tJouneil then in force. Ab to the consular oourtii and jurisdiction in Turkey 
»iee Young, €arp$ dt DroU OWomaa, i. 279. 

* Egypt, No. 1 (1905), Cd. 2409; Egypt, No. i (1906), Cd. 2817. 

•‘The capitulations do not apijdy to the Soudan, which is practically 
a British protectorate. 
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Second After the Foreign Jurisdiction Act had been applied to 
countries like Turkey, it became necessary to extend the 
^ foreign jurisdiction to barbarous countries not 
ewmtrios* under any settled government. By an Act of 1861 {24 & 25 
Viet. c. 31) ' the colonial authorities of Sierra Leone werr 
empowered to exercise jurisdiction in the uncivilixed terri- 
tories adjoining that colony. And by an Act of 1863 {26 & 
27 Viet. c. 35) ^ similar provision was made with respect to 
territories adjoining the Cape Colony. A more important 
departure in this stage was marked by the passing of tin 
Pacific Islanders Protection Act of 1875 {38 & 39 Viet. c. 51), 
By this Act Her Majesty was empowered to create by Order 
in Council a court of justice with civil, criminal, and admiralty 
jurisdiction over Her Majesty’s subjects within certain islands 
and places in the Western Pacific, with power to take cogni- 
zance of all crimes and offences committed by Her Majesty’s 
subjects within any of those islands and places. Thret' years 
later power was given in more general terms to bring places 
not within the dominions of any settled government under 
the operation of llie Foreign Jurisdiction Acts. By s. 5 of 
the Foreign Jurisdiction Act, 1878 (41 & 42 Viet. c. ()/), 
now reproduced by s, 2 of the Foreign Jurisdiction Act, i89(», 
it was enacted that in any country or place out of Her 
Majesty’s dominions in or to which any of Her Majesty's 
^bjects were for the time being resident or resorting, and 
which was not subject to any Government from whom Her 
Majesty might obtain power and jurisdiction by treaty, or 
any of the other means mentioned in the Foreign Jurisdiction 
Act, 1843, Her Majesty sliould, by virtue of the Act, have 
power and jurisdiction over Her Majesty’s subjects ^ for the 
time being resident in or resorting to that country or place, 
and the same should be deemed to be power and jurisdiction 

* This Act is still in force, but may be revoked or varied by an Order 
in Council under the Foreign Jurisdiction Act, 1890 (see 53 and 54 Viet, 
c. 37. 8* 17)- 

’ Note that the jurisdiction under these enactmmits is expressly oon 0 ne<l 
to Brirish subjects. 
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had by Her Majesty therein within the Foreign Jurisdiction 
Act, 1843. 

An important stage was reached when the Foreign Juris* Third 
diction Acts were applied to protectorates. In territories to 
which the Pacific Islanders Protection Act applies, such as 
Samoa, British officers and French or German officers may torates, 
be exercising jurisdiction side by side. But in their third 
stage the Foreign Jurisdiction Acts have been applied to 
certain territories in Africa which are under the exclusive 
protectorate of England in this sense, that their chiefs are 
debarred from entertaining diplomatic relations with any other 
European Power, and that consequently such extra-territorial 
jurisdiction as is exercised within the territories is monopolized 
by officers of the British Government instead of being exercised 
by them concurrently with officers of other European States. 

The term ‘ protectorate ’ acquired international recognition I^ogni- 
in the proceedings of the Berlin Conference of 1885, when African 
it was stipulated (by Art. 34 of the Acte General) that any protw- 

tor&l’CH 

Power which might thereafter either acquire possession of by Berlin 
or assume a protectorate over, any territory on the coast enoe. 
of Africa, should notify the same to the other signatory 
Powers, in order to give them an opportunity of putting 
forward any claim to which they might conceive themselves 
entitled. This stipulation did not apply to annexations or 
protiK^torates in the interior ^ 

Immediately after the signature of the general Act dfCbarter t 
Berlin, the Emperor William granted to the German Coloniza- Ooioniw- 
tion Society in East Africa a charter of protection, in which 
lie spoke of territories which by certain traders had been 
ceded to him for the German Colonization Society, with 
‘territorial superiority*,’ and granted to the society, on 

^ The general Act of Berlin is to be found in Hertslet, Map of Afrka by 
ftHOy, i. 20. There are seveml references to protectorates in other Articles 
of the Act of Berlin, and also in the subsequent Brussels Act with res|)ect 
to the African Slave Trade, Hertslet, i. 48. 

^ The word used in the charter is * Landeshoheit,’ and is translated in 
Hortslet’s Map of Afrim by Treaty m * sovereign righta.' 
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certain conditionH, the authority to exeroiee all rights ari»in|;r 
from their treaties, including that of jurisdiction over both 
the natives and the subjects of Germany and of other nations 
established in thos# territories, or sojourning there for com- 
mercial or other purposes 

Questions As to the legal and international effects of this charter and 
d^rman imperial Act of April, 1886, by which the charier 

charter, apparently been superseded, many questions have been 
raised by writers on international law both in this country 
and on the Continent Have the territories to which they 
apply become German territory in a sense which imports all 
the rights and responsibilities of territorial sovereignty? Or 
are they merely subject to a German protectorate, implyiuii 
a lesser degree of sovereignty and responsibility? 

In considering these questions it must be borne in mind 
that Germany had in i88() practically no colonial experience. 
England, with her vast system of colonies and dependencies, 
and with her factories and merc’antile establishments in evcr\ 
part of the world, is familiar with the several distinctions for 
legislative, judicial, and executive purposes between tlic 
British dominions as a whole and the places outside the British 
dominions in which British jurisdiction is exercised ; between 
the United Kingdom and the colonies and dependencies 
which, with the United Kingdom, make up the British 
Empire, and are sometimes described collectively in Acts 
of Parliament as British possessions ; and lastly, between the 
several classes of British possessions : and with the mode in 
which, extent to which, and conditions under which imperial 
authority may be exercised in plac^es belonging to eacdi of 
these categories. Germany, when the present empire was 
formed, had no colonies, and few important mercantile setth** 
inents in foreign countries, and the constitution of the einpin* 
contained no provision for the mode in which authority wa> 

^ Hertslet, Map of Africa by Treaty, i. 303. 

See e.g. Hall, Foreign Juriedietwn of the BrUuk Croum, jmrt iii. chap. 3 ' 
Westlake, Chapkn an the Principles of / nU rnntiona! p. 1 77 ; Denpagnci . 

Bsmi suf les ProteeUmUs, chap. iii. 
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to be exercised in any possessions or colonies which might 
subsequently be acquired. Hence the antithesis which was 
most present to the minds of German statesmen and jurists 
was that between their home or Europwin territories — the 
Bekhsgebiei proper -and their new acquisitions beyond the 
seas; and the tendency was to distinguish these latter by 
the collective name of protected territory, or ‘ SchiHzgd>iel.^ 

It was not unnatural that this appellation should appear 
inconveniently indefinite, and tliat more precise information 
should have been desiderated as to the category in which these 
territories ought to be placed ; as to whether they were or 
were not to be treated, for international purposes, as German 
territory ; as to wiietlier the natives w^ere or were not German 
, 'subjects ; and generally as to the nature and extent of the 
rights claimed and res])oimibilities assumed by the German 
sovereign within tJiese regions. African protectorates are 
still in a transitional and experimental stage, and it is not 
always easy to give a precise answer to questions of this kind. 

The German ProtcH^torate in East Africa, with its double 
government by the Imperial Crown and by a chartered 
company, was a political experiment resembling in its nature, 
and perhaj^s consciously modelled on, the earlier form of 
British rule in India. The vagueness of langu^e of the 
(German charter and Act finds a close parallel in the vagueness 
of language of the English regulating Act of 1773, and this 
vagueness is probably attributable in each case to the same 
causes. As Sir James Stephen has remarked \ the authors 
of the Regulating Act ‘ wished that the King of England 
should act as the sovereign of Bengal but they did not wish 
to proclaim him to be so,’ 

The questiom which were raised with reference to the Qvm 
(^rman protect<)rate claimed in 1885 may be raised, 
have been raised, with reference to the English protectorates 
established in various parts of Africa over regions occupied Africa, 
by uncivilised tribes. The term * protectorate,^ it has h^n 

* Xnnrtfwm and Impe^, it. 120. 
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observed, implies a protecting State and a protected Stkte. 
How can it be applied to uncivilized r^ions where there 
no organized State to protect ? In wliat respects does a pro- 
tectorate of this kind, where all the effective powers of 
sovereignty are exercised by the protecting State, differ 
from territorial sovereignty ^ ? The tenuity of the distinction 
between a protectorate of this kind and territorial sovereignty 
was well illustrated by the Jameson case of 1896* In that 
case the expedition started from two points, one of which, 
Mafeking, was within the boundaries of the Cape Colony, 
and therefore clearly within British territory, whilst the other, 
Pitsani Pitslogo, was within the Bechuanaland Protectorate. 
The Lord Chief Justice, in charging the jury intimated 
clearly that in his opinion the latter of these places, as well 
as the former, must, at all events for the purjjoses of the 
Act under which the indictment was framed (the Foreign 
Enlistment Act, 1870, 33 & 34 Viet. c. 90, s. ii), be treated 
as if it were within the limits of Her Majesty’s dominions. 

^ The following are illufitrative «peoimen8 of treaties ina<le with native 
chiefs in Africa : — 

* [name of chief] hereby declares that he has placed himself and all hir^ 
territories, countries, peoples, and subjects under the protection, rule, and 
government of the Imperial British East Africa Company, and has ceded 
to the said Company all its [^u. his] sovereign rights and rights of goverii> 
ment over all his territories, countries, peoples, and .subjects, in consideration 
of the said Company granting the protection of the said Company to him. 
his territories, countries, peoples, and subjects, and extending to them 
the benefit of the rule and government of the said Company. And he 
undertakes to hoist and recognize the flag of the saicl Company.’ Hertslet. 
Map of Africa by Treaty y i. 166. 

‘ We, the undersigned Sul>-ChiefH, . . . acting for and on behalf of the 
Wanyassa ])eopIe living within [specifieii limits], most earnestly besctM’ii 
Her Most Gracious Majesty the Queen of GreM Britain and Ireland ... to 
take our country, ourselves, and our j>ex>j>l©s under her Ktiecial protection, 
we solemnly pledging and binding ourselves and our jK^oples to observe 
the following conditions : — 

* I. That we give, over all our country within the above-described limits, 
all sovereign rights, and all and every other claim absolutely, and without 
any reservation whatever, to Her Most Gracious Majesty the Queen [Ac. I 
for all time coming.’ Hertslet, i. tSS. 

It is difficult to see what residuum of sovereignty remains after these 
cessions. 

* Times, July 29, 1896. 
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thi« might, perhaps, reasonably be held, for the nature 
of the sovereignty exercised by the British Crown within the 
protectorate was such that the British Crown and its agents 
and officers could, wliilst a protected native chief could not, 
prevent an aggi’ession from the protectorate into neighbour- 
ing territory, and consequently such an aggression was within 
the mischief of tlie Act It must be remembered, however, 
that the points of law arising in tlie Jameson case were not 
fully argued, and that the language of a ciiarge to the jury 
cannot always l>e construed with the same strictness as the 
language of a judgement. The law was laid down in the 
Jameson case with reference to the construction of a particular 
statute, and the propositions embodied in the chief justice’s 
charge must not re< eive too wide an application. It seems 
clear that for ordinary puiposes the teriitorj’ of a protectorate 
is foreign and not British territory. If this were not so, 
orders for establishing and regulating the Jurisdiction exer- 
cisable within it by BritisJi authorities could not be made 
under the Foreign Jurisdiction Act. Perhaps it w^ould be 
accurate to say that for the purposes of municipal law the 
t('rritory of the Hei'liuanaland Protectorate is not, but for 
the purjioses of international law must be treated as if it were, 
]>art of the British dominions. Tlie line of division is tliin, 
hut it exists, and it luis its utility. If the objection is raised 
that protec^t orates of this kind are inconsistent with previously 
meiv(^ rules and formulae of international law, tlie answer 
is that they have bwn found by practical experience to pro- 
vide a convenient lialfway house between complete annexation 
and complete abstinence from interference ; that inter- 
national law is an understanding between civilized nations 
witJi respect to the rules applicable to certain existing facts ; 
lhat it is in a state of constant growth and development ; 
aiffi that when new facts make their appearance the appro- 
priate rules and formulae will speedily be devised 

* the Order in Council as to jnri«ctiction in the proieotoratc, below, p. 375 . 

^ The terms * protectorate ’ and ‘ sphere o( influence ’ have «oiuetime» 

n.iiiiit r B b 
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The applicfttion to protectorates of the machinery df the 
Foreign Jurisdiction Acts has brought into greater prominence 
the question as to the classes of persons with respect to whom 
the jurisdiction exercised in accordance with those Acte can 
be or ought to be exercised. The answer to these questions 
depends upon the nature and origin of the jurisdiction, and 
on the terms of the instrument by which the jurisdiction is 
regulated. As the jurisdiction is derived from an arrange- 
ment between the Britisli Crown and the territorial sovereign, 
it clearly can be made exercisable in the case of j)crsons under 
either of those authorities. But in the territories where it 
was tirst exercised, it was required for the protection of 
foreigners, and was not intended for, and was not exorcised 
in the case of, subjects of the territorial sovereign. Tlie 
classes of persons for wliom it was intended were either 
Biitish subjects or persons entitled to the political protection 
of the British Crown. And the Ottoman Order in Council 
of 1899 (Ailiclcs 1O-19), like other Orders in Council framed 
on the same lines, includes British-protected persons in its 
definition of British subjects (Art. j) and orders provision for 
the registration of British subjects as so dehuod. In the 


loosely troaled Bynouymou*'. Jiut tbo latUtr term has inerrly a 
negative meaning. It implies an engagcimmt belwmi two StatcB, that 
one of them will abstam from interfering or exercining inllueuce within 
certain territories, which, as bt'twwii Iht* contracting {larties, are rtJ»ervtHl 
for the Of>erations of the other. *Such an engagement iloi's not of iUeU 
involve the exercise of any jMtwers or tiic assumiition of any res|)oniiiibilit t 
by either iState within the sphere of influence reservcHl to itKclf. Hut tie 
e.\cluMion of interference by one of the iStales within a }uurticuiar lerritorv 
may involve the asHumptiim by the other of some degrt^ of reajKmsibility 
for the maintenance of order within that territory. Thun a a}>here oi 
influence is a |>OBtfible ^vroteiturate, and tends to i*aw« into a protectorate, 
juMt m a protectorate tenda to pass into comjdete mivercignty. lie 
chief tiae of f^tabliahing a aphere of influence apfieara to Int to minimir* 
the risk of war arising from mTamblcs for territory, and to obviate lli' 
noceaaity for efftfctive oocuj*alion a« a bar to annexation or eiim^achmeni 
by a competent State. But the arrangement on which a ' aphere of influeni c 
ia baaed baa, of itaelf, no mtemaiional validity, and ia not binding except 
on attch States aa are parties to the arrangement, llic phraae waa invented 
to meet a tranaient atate of tfaingH, and in {H*rhapa tending to Ijeconic 
obaoiete* 
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ca»e erf the Lmmia ^ which wae between Btitish eufojecte 

and BfVmi&n subjects in respect of a collision between a British 

and a Bussian ship, it was found by the Judicial Committee 

of the Privy Council that the Ottoman Government had 

long acquiesced in allowing the British Government jurisdic* 

tion between British subjects and subjtxjts of other Christian 

Statw exercised by means of consular courts, and tliat whilst 

(licre was no compulsory power in a British court in Turkey 

over any but British subjec’ts, a Russian or other foreigner 

might voluntarily submit to the jurisdiction of such a court 

with the consent of his sovereign. 

The dtx'ision in tlic iMconm case appli(xl to a state of cir- Onuse- 

i utusiances where there were several Powers exercising extra- 

t<‘rTitoriaI jurisdiction in the teiTitories of the Siinie State. 

. l»rotcK‘- 

ll requires nuxlification in its applicati<ni to tlie conditions t»rate. 
of a protectorate. The assumption of control over the foreign 
relaiiotis, or, to ust^ aiioth€*r expression, over the external 
sovereignty, of a State implies the ivssurnption of resiK>nHi- 
hility Ixith for the safety and for the graxl conduct of foreigners 
who report to the territories of tin* protected State and who 
are not subjwts of the protecting State ; that is to say, for 
matters which, in the cam? of an indcjHmdent State, ari^ dealt 
with by diplomatic intervention. And, e.xcept wdiere the 
IiK'al law and fulminislration of justice hr^ in full conformity 
with European standards, thin re»iM>nsibility cannot be efiec- 
tively disoharged unless the courts of tbe protwting Slate 
exercTO jurisdiction ovei such foreigners. 

Conversely, wdien the proteirfing State establishes courts 
vvith eompeteiit jurisdiction and adequate security for the 
administration of justice in accordance with Western ideas, 
the necessity for consular wurts of other Western Powers 
disappears. Thus, when France established a protectorate 
over the regency of Tunis and set up French courts in the 
legency, the Queen consented to abandon her consular juris- 
diction, wdth a view to British subjects jn the I'egency becom- 
‘ i Mvo. P. C., N. K, i6i ; 3j Lsw Juuniid, X. i>., P. M, 4 A. n. 

B b a 
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ing justiciable by those French courts under tlie same ton- 
ditions as Fjnencli subjects ^ 

Accordingly, the asBumptiou of an exclusive protectorate 
seems to imply the exercise of jurisdiction over foreigueiK 
and the exclusion of the jurisdiction of foreign consular 
courts, and in tlie opinion of the latest authorities on inten - 
national law jurisdiction over foreigners is, in such pro<c<'- 
torates, legally exercisable under the Foreign Jurisdiction Act * . 

The mode in which the powers exercisable under the Foreign 
Jurisdiction Act have been appluKl to unciviliz(*d regions 
and hav(‘ been gradually extendiKl in their adaptation to 
protiHdorates, may Ire illustraUHl by tlve Orders in Council 
which have at various times been made for different regiinis 
in Africa. 

A comparatively early stage in the })r(Ke8s of dc^velopnnmi 
is represented by an Order of 1889*^ under whicli ‘l(H*al juris- 
dictions ’ could be constituted where ncc(^ary. The Order 
declared that the powers confern»d by it within a Im^al juris- 
diction was to extend to the persons and matters following, 
in so far as by treaty, grant, usage, sufferance, or other lawful 
me^vns Her Majesty had power or authority in relation to 
such persons and matters, that is to say : 

(1) Hritisli subjects as defined by the Order; 

(2) The property and j^ersonal and j>roprietary riglils and 
obligations of British subjiHts within the l(H‘al juris- 
dii’tion (whether such subjivts were or wwe not witliin 
the jurisdiction), including British ships with their boats 
and the persons and property on board thereof, or 
belonging thereto ; 

(3) Foreigners, as defined by the Order, wlio should submit 

* TheBritinh coa«ul«r juriwliclioii e«taIilihluMl in 'Juaiisf untJer llit’ForcijKii 

JtjriHflicrion Act#* wa#* abolwIunJ hy ibv Order in Oiuncil of iM one 

Ijcr 31, 1883. 

*80e e,g. Westlake, p. tH;, 

• The Africa Onler in CV)uiirU, .S’/nf. K. mid (I Ktr,, vd. v. p. i 

This Ortkr and the amending Onler of 1892 have Ihmsii priw tieally siurr: 
#e«h?d hy the Order** of mm lor British Central Africa and Hritinh 
Africa, 
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tliemselv0D t<o a court, in accordance with the provkionii 
of the Order ; 

(4) ForeignefH, a» defined by the Order, with respect to 
whom any State, king, chief, or Government, whose 
subjects, or under whose protection they are, had, by 
any treaty, as defined by the Order, or otherwise, agreed 
with Her Majesty for, or consented to, the exercise of 
power or authority by Her Majesty. 

The term ‘ British subject ’ was defined as including not only 
Brilisii subjects in the proper sense of the word, but also 
any persons enjoying Her Majesty’s protection and, in par- 
ticular, subjects of the wweral princes and States in India 
in alliance with Her Majesty, residing and being in the jiarts 
of Africa mentionKl in the Order ^ The term ‘foreigner’ 
w^as defiited as meaning a person, wltether a native or subject 
of Africa or not, who was not a British subject within the 
meaning of the Order. 

Whether the Order autliorized the exercise of criminal 
jurisdiction over ‘ foreigners ’ seems open to doubt, and the 
exercise under it of civil jurisdiction in respect of a * foreigner ’ 
was expressly dei'lared to require his specific consent in each 
case, wdiilst the court w'as also empowered to require evidence 
that no objection was made by the Government wliose sub- 
ject the foreigner was. 

These restrictions on the exercise of jurisdiction over 
foreigners were soon found to be incompatible with the 
(‘onditions of a protectorate, and accordingly the jurisdiction 
received a wide extension under the Africa Order in Council, 
1892, This Order, after reciting in the usual terms that, by 
treaty, grant, usiige, sufferance, and other lawful means, 
Her Majesty the Queen had power and jurisdiction in the 
parts of Africa mentioned in the Order of 1889, went on to 
recite tliat— 

Thin language in in accordance with the terina of the enactment wlitcli 

a&iifudueecl by a. i $ of the Foreign duriadictloii Aet, (890, and whteli via 
)*atiacd before the Inter|ir«»tation Art, 
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‘ By the general Act of the Conference of Berlin ntgned in 1885 tho 
several Powers who wm parties thereto (in this Order refi^rred to m 
the Signatory Powers) declared, with respect to occupations in Africa 

any of the Signatory Powers, that the establishment of authemity in 
protected territories was an obligation resting upon the respective pro- 
tecting Powers ; and that, in order to the due fulhhnent of the said 
obligations, as respects territories and places within the limits of the 
Order of 1889, which Her Majesty should have declared to be under the 
protection of Her Majesty, it was necessary that the subjects of the 
Signatory Powers, other than Her Majesty, should be justiciable under 
that order in like manner as British subjects, and that for this pur[K>ii<> 
the provisions of the Order referring to British subjects should, aw far 
as practicable, be extended to the subjects of those Powers/ 

It then proceeded to enact that — 

‘ Where Her Majesty has declared any territory or plact^ within th(‘ 
limits of the Africa Order in Council, 1889, to \h> a protectorate of Her 
Majesty, the provisions of that Order having referenceto British subjects 
except Part XW thereof*, shall extend in like manner to foreigners 
to whom this Order applies, and all such foreigners shall be justiciab)t> 
by the courts constituted by the said Order for the protectorate under 
the same conditions as British subjects, and to the extent of the jtiris- 
diction vested by law in those courts ; and Part XII ® and so much of 
the rest of the Order as requires the consent of any foreigner as a con- 
dition of the exercise of jurisdiction shall be of no force or effect in the 
protectorate, so far as respects foreigners to whom this Order applies/ 

The Order defined the expression ‘ foreigners to whom this 
Order applies ’ as meaning subjects of any of tlie Signatory 
Powers, except Her Majesty, or of any other Power which 
had consentod that its subjects should be justiciable undt^r 
the Africa Order of 1889 and the Order of 1892. 

It will be seen that the jurisdiction exercisable under the 
Orders of i88g and 1892, though very extensive in its scope, 
was still personal in its character. 

These Orders were framed hy the Foreign Office. But in 
the meantime the Colonial Office had been framing Orders 
which proceeded on different and bolder lines, and which 
appear to give jurisdiction in general terms, without distinction 
between British subjeerts and foreigners, and without reference 
to any acquiescence or consent, express or implied. The 

* Pari XIV providcii for the ragiiitraiion of Briti**li utihjeoifi. 

* As to civil jorifKiictiou over foreignerd with the cotuieut of thcmiielvf» 
or their OoveramenU. 
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Order fiiAde for the Baehuanidand Proteciorat^e on May g, 
1891 ^ after reciting tliat tbe territories of South Africa 
situate within the limits of the Order as described were under 
(he protection of Her Majesty the Queen, and tliat by treaty, 
grant, usage, sufferance, and other lawful means Her Majesty 
hiul power and jurisdiction in those territories, enact<^ as 
follows : — 

‘ If. The high commissioner may, on Her Majesty’s behalf, exercise 
all powers and jurisdiction which Her Majesty, at any time before or 
after the date of this Order, had or may have within the limits of this 
Order, and to that end may take or eatise to be taken all such measures, 
and may do or causi« to be done all such matters and things within the 
limits of this Order as are iawdiil, and as in the interest of Her Majesty's 
service ho may think expedient, subject to such instructions m he may 
from time to time receive from Her Majestj^ or through a secretary of 
state. 

‘ IIL Tlie high commissioner may ap[>oint so man}* tit persons as in 
the interest of Her Majesty's servic^e he may tliink neceasary to be 
deputy commissioners, or rt^sidcnt commissioners, or assistant com- 
misaionerK, or judges, magistrates, or other officers, and may define 
from time to time the tlisiricta %rithin which such officers shall respec- 
tively discharge their functions. 

‘ Every such officer may exorcise such j>owers and authoritiee as the 
high commissioner may assign to him, subjcM?! nevertheUiss to such 
directions and instnictions as the high commisj^ioner may from time to 
time think fit to give him. 

‘ Tlie appointment of su<’h officei-s shall not abridge, alter, or affin*! 
the right of the high commissioner to execute and discharge all the 
|H>wers and authorities hert'by conferred upon him. 

‘ The high commissioner may remove any officer so appointed. 

* IV. In the exercise of the powers and authorities hereby conferred 
tijwn him, the high commissioner may, amongst other things, from time 
to time, by proclamation provide for the administration of justice, the 
raising of revenue, and generally for the jieace, order, and good govern- 
ment of all persons within the limits of this Order, includjng the pro- 
hibition and punishment of tending to disturb the public jteatv. 

' Tlie high commissioner in issuing such pnx^lamations shall respeci 
any native laww or customs by which the civil relations of any native 
chiefs, tribes, or populations under Her Majesty's protectiem are now 
t'cgulated, except so far as the same may be incompatible wdth the <lne 
exerciae of Her Majesty's power and jurisdiction, 

* VJl, The courts of Britisb Bechuanaland shall have tn reepect of 
matters occurring w ithin the Umita of this Order the same Jurtsdicti^), 

* SUit ft find 0. Ifer., vol. v. p, 109. 
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civil and criminal, nrigiiiai and appeUatc, m Uiey respectively posnc'H^s 
from time to time in respecit of matters occurring v^lihin Bdtihli 
Becbuanaland, and the judgements, deereee, orders, and sentences of 
any sneb court made or given in tbe exercise of the juriadietiem hereby 
co^erred may be enfcHxxd and executed, and appeals thmfrom may 
be bad and prosecuted, in tbe same way as if the judgement, decrees 
order, or sentence had been made or gi\'en under the ordinary jurtsdic* 
tion of tbe court. 

' But the jurisdiction hereby conferred shall only be exercised by such 
courts, and in such manner and to sueb extent, as the Governor of 
British Bechuanaland shall by proclamation from time to time direct.' 

The Matabeleland Order in Council, 1894, now superseded 
by the Southern Rhodesia Order in Council, 1898, was framed 
on similar principles, and the same principles have been 
followed in the Orders which have since Wen made for different 
parts of South, East, and West Africa. They set up high 
courts and make administrative and legislative arrangcpients 
hardly distinguishable in their cliaraeter from those adopted 
for regions which have been formally incorporatctl in the 
King's dominions K 

The general conclusions as to the classt^ of persons and 
cases with respec't to which jurisdiction may be exercised by 
courts established by Ord(‘rs in (‘ouncil in accordance with 
the Foreign Jurisdiction Acts appear to l}e — 

1. The principles on which the jurisdiction rests do m >1 
exclude its exercise with respKl to any classes of j)ersonN 
being the subjtKts, or under the authority, of the State 
which establishes the court, or of the Slate in whose territory 
the court is established, or any classics of (*aseH, whether 
civil or criminal, 

2. But in pracitice the jurisdiction, being required mainly 
for the protection of foreigners, is not usually exercised in 

^ See the Africa Order printed in SUtt. H, and 0. Ht v., vol. v. Tbe Orders 
in Council made for the * hinterland ^ proteotorales adjoining Britinh colonie> 
on the Weat Coast of Africa have, iiiMtoad of defining the juriadietion exei ' 
ciaable in ffrotectoratea, transferred tbe [lowerN of legislating for them to 
the Jegialature of tbe adjacent British colony. The legiMlation itmler thm* 
powera i» either apecific or simply applies the colonial law. In some eas<^ 
juriadiolton appears to be exercisable over all prsons. In other cases it 
is left with the ehief*i, subject to the direction and control of the Brifi«h 
amhorities. 
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between natives of tlie country or in criminal pro- 
Clangs which do not foreigners. 

3. As respects persons who are not subjects either of the 
State which establishes the court* or of the State in whose 
territory the court is established, the exercise of the juris- 
diction, according to the view adopted in framing most of 
the Orders in (k»uncil, requires consent, express or implied, 
on the part of those persons or of the Static to whom they 
hehmg, but a general consent to the exercise of jurisdiction 
over all or any of the subjects of any State may be implied 
by at'quiesf’cnce, or by nurdi acts as the rwMignition of a pro- 
tectorate. 

4. In the {‘ase of certain protc^rt orates in Africa the juris- 
diction has been given in more general and indefinite terms, 
and ajjparently is capable of being exercised over any jhtsouh 
and in any cases (»ver and in which territorial jurisdiction 
is exercisable *. 

5. The Order in Council can limit and define in any manner 
wliitli may l>e considen*d expcsiient the classes of |>er80iis 
and cas(*s w'ith respei t to which jurisdiction is to he exercised. 


la considering the application of the foregoing principles Applica- 
tn India, the cliief differences to I)e borne in mind are— l>rjnri^e« 
(1) The limitations 011 the powers of (he Indian Legisla- 1 ^®- 
ture, by wliicli is meant the authority dt»scribe<l in Acts 
of Parliament as ‘the Ooveruor-Oeneral in Council at 
meetings for the ))urpose of making laws and regula- 
tions ’ ; 


(2) The spwial relation in which the Oovernmeiit of India* 
as representative of the paramcmnt Pow^r, stands to 
the Native States. 


^ The referetimw to native kw and cuntom in home of those thfderh clearly 
dmw that jttriMliction wa« intended to be exennwed iiwler them in 
ih't ween natives of the country. For a very ciiriowa iUuMtralion of the mode 
»« whifjh this kind of juriadietion has been exereiaed on the West Oriaht 
cf Africa, wee Ftrnii f Wowary Uim* by J. M. Sarbah 
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Tho Indun liegml&turo in the creation of »tatute. It<; 

powere are derived wholly from Acta of Parliament, and are 

# 

limited with reference to persons, places, and subject-matter 
by the Acts of Parliament by which they are conferred. 

Section 43 of the Government of India Act, 1833 (3 4 4 
Will, IV, c, 85), empowered the Governor-General in Council 
to make, subject to certain restrictions, ‘ laws and reRulatious 
for repealing, amending, or altering any laws or regulations 
whatever then in force, or thereafter to l>e in force, in tin* 
sitid territories (i.e. the territories under the government of 
the East India Company), or any part thereof, and to irmkv 
laws and regulations for all persons, whetlicr Hritish or 
native, foreigners or othens, and for all courts of justice, 
whether established by His J!aj<*sly*H charters or otherwise, 
and the jurisdictions thereof, and for all places and t lungs 
whatsoever uithiil and throughout the whole and evt^ry part 
of the said territorii^, and for all servants of the siud Compaiiv 
within the dominions of princes and States in alliance with 
the said Company’ (i.e. the East India Company)'. 


Ab to the |)Ower8 exerrisabic under thin ml ion the following opinion 
was given to the Eaet India (Vimpany in iK^f) 

' We think the Legislative (.!k}unri} ban power to make laws to provitie 
for the pnnishment of offences in here contemplated, Hie I<egi»lnii\ «■ 
Council has power to fwsft lawn enacting anfl declaring that crimea ami 
offences committed in the territories of iirinc^CH or States in India adjaceni 
to the British territoriw by jieraonft, the native HubjeitH of and owin^: 
obedience to the lawa of such British territonee. nhall la* liable to be tried 
and punched aa if committed within the Iwal liniita of the Briliah territoriea 
eVtmes and offeneea against the State, and the crinu*a of forgery, ('oining. 
Ac,, might frequently lie eominjttwJ without the limita of the Company’'* 
territodea, Indeed, by the existing lawn, British subj<NC!tB are liable to 
lie tried in the supreme court* for ofTencea eominitted anywhere within 
the (Jompany’s limita. We do not consider the affirmative clanae in 
3 & 4 Will. IV, c. 85, a, 43, giving the power to the l,<egiilative Council to 
make law* ** for all servanta of the said Comimiiy within the dominions 
of princes and State* in alliance with the *aid ComfMiny,” aa reatrainitiK 
the liOgialative Council from making law* for the pnrfiotie* in queation 
but a* either perhaps unnecei*iary or aa meant to remove all doubt a* to 
the power to biml *ervanta of the Company in the jmrticular case *pecifU*d. 
who might not be (aa oeeaitonally happen*) either native* or aubject* of 
the Britlih terntoriee or Brilfah aubjectai of Her Majesty. 

* IVe think that the Legislative Council ha* powcf in the tMune manner 
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TluB section has l^een superseded by the Indian Councils 
Act, x86i, and has been repealed, but is still of importance 
aa the enactment under which the Penal Code of i860 was 
made. 

The ointments on which the powers of the Indian Legis- 
lature now depend are the Indian Councils Act, 1861, as 
Huppleraented by an Act of 1865 and an Act of 1869, and 
♦explained by an Act of 1892. 

Secttion 22 of the Indian C'ouncils Act, 1861 (24 4 : 25 Viet, 
c, 67), empowered the Indian Legislature, subject to the 
provisions of the Act, to make laws and regulations for 
rc])ealing, ainendiitg. or altering any laws or regulations 
whatever * now in force or hereafter to he in force in the 
Indian territori€*s now under the dominion of Her Majesty, 
and to make laws and regulations for all persons, whether 
British or native, foreigners or others, and for all courts of 
justice whatever, and for all places and things whatever, 
within the said territories, and for all servants of the Govern- 
ment of India within the dominions of princes and States in 
alliance with Her Majesty." 

♦Section i of the Government of India Act, 1865 (28 & 29 
V^ict. c. after renuting that the Governor-General in 
(ouneil had poww to make law’s and regulations for ail 
jH^rsons, British or native, within the Indian dominions, ami 

to provide for the trial and pimi«hm^it of crimes and offences comniittet) 
u|ion the high seam, enacting and detdaring them to be offencea of the same 
tpiality and triable and puniahabie an if they had been eommiiied on land, 
as has been clone aa to offences committed at aea by British atatutes. It 
would, of course, be profier to limit the application of auch a law to pereotia, 
uativea and aubjeeta, owing obedience to the laws of the Britiah territoHes. 
piracy, Ac,, provision haa been made by existing lawa, 

{Si 0 md) J, Camvbiuu 
E. M. EouriK, 

E. Braxios, 

Janas WiuBan. 

* Temple, January 30, 1839*’ 

But it la di^ult to reconcile this opinion with the opintoti iubseqnently 
at to the inability of (he Indian Leglilatnre to paea lawa binding on 
natives ol BHthdi India ontaide the lisrritoHea of Britiih India (eee Forsyth, 
<^W4r mi Opknimm on Vo wii Mi m ti Ime, p|K 1 7, ja). 
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that it wm ' expedient to enlarge the powem of the (Sovernor- 
General in Council by authorizing him to make lawe and 
regulations for all British subjects witliin the dominions of ' 
native princes, empowered the Indian Legislature to make 
laws and regulations for all British subjects of Her Majesty 
witliin the dominions of princes and States in India in alliance 
with Her Majesty, whether in the service of the Government 
of India or otherwise. 

Section i of the Indian Councils Act, 1869 {32 & 33 Viet, 
c, 98), empowered the Indian Legislature to make laws and 
regulations for all persons, being native Indian subjects of 
Her Majesty, without and beyond as well as within t In- 
Indian territories under the dominion of Her Majesty. 

Section 2 of the Indian Councils Act, 1892 (55 & 5O Viet, 
e. 14), explains that the expression * now under the dominion 
of Her Majesty,’ in the Act of 1861, is to be read as if tlie 
words ‘ or hereafter ’ were inserted after ‘ now.’ 

It will be observed that the expression used in the Act of 
1861 is, * within the dominions of princes and States in alliance 
with Her Majesty /an expression substituted for and apparently 
framed on the words in the Act of 1833, ‘princes and States 
in alliance with the said Company.’ The expression in tin* 
Act of 1865 is, ‘ princes and States in India in alliance with 
Her Majesty.’ The language used in tlie Act of 1861, if 
construed literally, would seem wide enough to include th<* 
territories of any friendly State, whether in Europe or el.^C' 
where. But some limitation must be placed upon it, and 
it may perhaps be construed as including States having 
treaty relations with the Oown through the Oovc?rnraeut 
of India, whether subject to the suzerainty of Her Majesty 
or not'* However this may be, the power of the Indian 
Legislature to make laws binding on i)ersons, other than 
natives of British India, outside British India and the Native 

^Tbia fteeina to hc% the ^onifiructioii ado[>led by the late Mr* 
Stephen^ who aaya : * The OoTemmetii of Iiulia liaa jiower to legialate fot 
poblio aervanta both so Native Htaies inehided in British IiMh% and io 
Native Btatea adjacent to Britiab India.’ Bfiriorp 0/ Crindml ii* 1^ 
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0I India, Beams, under existing oircumstanceB, to be 
open t0 queste^^n. 

Doubts havfralso been raised as to the class of persons for 
whom, under the denomination of " British subjecte/ legislative 
powers niay l>e exercised under the Act of 1865. The pre- 
amble of that Act speaks of * all persons, BriHsh or nalivm, 
within the Indian dominions/ and the Act them gives power 
to legislate for aU Brilifth stifijecis in Native States, It w^as 
ao(»ording!y argued tliat ‘ British subjects ' did not include 
nativ<^ of Britisli India \ The difficulty arising from this 
particular doubt was removed by tfie widc^r language of the 
A<*t of iSfw), but it is still not perfectly clear whether the 
power of tlie Indian Legislature under the Acts of 1865 and 
iShi) to make law's operating on British suhjtx^ts outsidcf 
British India extends to persons wdio are neither Britisli 
subjects of European des<’ent nor natives of British India, 
The «wlier ena(*tinents relating to India were passed at 
ii time when it was doubtful w'hc»tlier. or how far, British 
sovereignty extended beyond the i>resi(leney towns, and 
when full pc»W’ers of sovereignty were not exerciseni over 
natives of the country (*ven within those towns. Notwith- 
standing the cUclaratioii in the preamhle to the (liarter Act 
of 181 j that the jKissession of the territorial acquisitions of 
the (’omjiaiiy in India was to be * witlunit prejudice to the 
un(loubt«Kl sovereignty of the Crown of the United Kingdom 
of (ireat Britain and Ireland in and over the same/ there 
was still room fur doubt whether the native inhabitauta of 
tliose possessions were British subjet'ts within the meaning 
usually attached to that term by Acts of Parliament, and 
a heather their status did not mon* nearly resemble that of 
natives of the territories in Africa which are under British 
prelection, but have not been formally incorporated in the 
British dominions, (Consequently. the term " British subject * 
has to be construed in a restricted in the earlier of these 
enactments, and it is possible that the restricted meaning 

* Miaiitci by 8ir H. 8. Maine, Nos. 36 ami 73. 
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wluclt had beea attached to it by vms^ still continued to 
attach to it when used in some of the enactments dating 
subsequently to the time when British India had passed 
under the direct and immediate sov^ereignty of the Crown. 
The term as used in Acte of Parliament was never preciselN 
defined, and perhaps was treated as imduding generally 
wliite^skinned residents or sojourners in the country by way 
of contradistinction to the native population ^ 

After the status of * Roman citizenship ^ had been extendc il 
to all the inliabilants of British India, the Indian Legislature 
found it expedient to devise a term wdiich should indicate thr 
class formerly known as British subjects in the narrower 
sense, and for that purpose they invented the definition (»f 
European British subjet^l, which is now' to be found in .s. 4 
of the Code of Criminal Proc*<Klure, 1898. Thai siH-titm 
declares tliat * European British subjet‘t ’ means — 

* ( r ) Any subject of Her Majesty born, naturalized, t>r domivilcrl 
in the Unit^ Kingdom of Great Britain and Ireland, or in any of 


^ 'I’he cloubtH whirh werv at one time etitertaiued m to iht* meaning tu 
U' attaehed to the term * British subject/ in its a^iplication to (KTiton^ 
born or living in India, are well illuatratini by a note which i» quoUtl h 1 
l». 89 of Morky'a DigtM from an cNiitiun by Air. L. Clarke of the htatiiM 
9 <ieo. IV', r. 33. Thi» note say.n ; * According to one opinion, all fN»r»on- 
Ijorn within the Com|«iny’» territories are Britinh Nubjec;U<. Tbi>* opinion 
is foimdtHi on the HuptKwilion that them-* territories are British colonic,-*, 
and stand in the same situation as the island of Bombay, the Camlda^. 
the Cape of Good Hope, or any other colony which lias bwn actjuirtHl by 
conquest or cede<l by treaty. According to another opinion, those [lerMni- 
only are British who are natives, or the legit irnaU* descendants of naliver*, 
of the United Kingdom or the eolotiies which arc admiit<Ni to be aiu}e.\e<l 
to the Crown. A third opinion considerH Christianity to a le»t of an 
individual being a British «iibjwt, provide^l that the fmrsoii was lairn in 
the Company's territories; and a<cordiiig to this an Armeiiian, or th< 
legitimate offspring (Udiig a Clmstiaii) of English and native [mreiits, would 
be a British subject. Xothing iKsiilive can Im* gathered from any of th' 
Acts of Pariiament, excepting that 9 Geo. iV, e. 33, apfM^ars to negative 
the tNjsitioii tliat Aluliammadatia and Hindus are British subjeeta ; and 
the Jury Act, 7 Geo. IV, c. 37, seems to be equally op})osed to any jmrsouf^ 
being British aubjecta but natives, or the legitimate deecendanta of natives, 
of the United Kingdom or its aciknowledgef! colonies.* 

Hee also the fifth Appendix to the Report from the 8elect Comuuiiet^ of 
th© Hous 4*. of Commons in 1831, pp. 1114, 1*43, 114O et scq., ti68, 1178, 
13 ^ 9 . 4to edition. 
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tbo Etii^poWf AmmimUf fxt Aiai^4nilliiii eolmm m of 

Her JiUjesiy* or in tlie colony of Now Zeoland^ or in tlio colony of 
Cope of Qo^ Hope or Natal ; 

' (2) Any ehlM or grandchild of any each person by tegitimate 
deHCont** 

Thin deimitiun in open to much criticism, and obviously 
i ll’s both by way of redundancy and by way of deficiency. It 
call hardly be treated as a precise equivalent of the term 

• Jiritish subjcHst ’ in its older sense, although it is intended 
tu have approximately the same meaning. If the term 

• British subject ' in the Act of 18O5 construed 

as e<iuivalent to * Kuru|>eaii British subject ^ in the Indian 
tide of Criininal IVocedure, there would a})jH?ar to be no 
power under the existing slatutory enaidnients for the Indian 
Legislature to make laws, say, for a native of Ceylon in the 
ierritorit?s of tiie Nkam. But the language of the Act of 
1805 can liardly be construed by th<^ light of an artificial 
dciiiiition winch w'as invented at a subsequent date. And 
even if the exjjression is used in a restricted senst% probably 
tiic most reasonable construction to put on it is tliat it inciudcfss 
all British subjects except natives of India. 

The Indian legislature has also powder under special eiiaci- 
inents to make laws with extra-territorial operation on 
jiarticular subjin^ts. For instance, under the Indian Marine 
Service Act, 1884 (47 & 48 Viet. c. j8), the Indian Legkla- 
tuie may make law-s fur the Indian Marine Service with 
operation Ihroughout Indiiiii waters, wiiich are defined as 
the high seas between the Cape of Uood Hope on the west 
and the Straits of Magellan on the east, and any territorial 
Waters between those limits. 

So also s. 2O4 of the Mertdiaut Shipping Act, 1894 (57 & 
>8 Viet. c. (K)), enacds that if the legislature of a British 
possession — an expression including India — by any law 
^pply or adapt to any Britisli ships registered at, trading 
with, or being at any port in that possession, and to the 
ijwners and mastc'irs and crews of those ships, any provisions 
in Fart U of timl Act wdiich do not otherwise so apply, the 
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law is to have effect tliroughout His Majesty’s dlonunioriK 
and in all places where His Majesty has jurisdictidlUn the 
same manner as if it were enacted in the |||erchaitt^8hippiiig 
Act itself. 

In like manner 8. 3t)8 of the Merchant Shipping Act enacts 
that the Governor-General of India in Council may, by any 
Act passed for tlie purpose, declare that all or any of th<‘ 
provisions of Part III of the Merchant Shipping Act, 
shall apply to the carriage of steerage passengers ui>on an; 
voyage from any specified port in British India to any other 
specified port whatsoever, and may for tlie ])urposes of I^vrt 
III of the Act fix dietary scak^s. dt'ciarc the space for steeraj^f 
passengers, and do other things ; and tlie provisions of any 
such Act while in fortre are to have effe<‘t without as well as 
within British India ns if enncttKl by the Merclnvnt 8hippinj,r 
Act itself. 

Acts of the liii]H*riiil I^irliameut and charters made uiuh i 
or confirmed by such Acts have also given courts in British 
India extra-territorial jurisdicthui wliicli could not have been 
conferred on them by Acts of the Indian l-*egislaturc. »S«m' 
33 III> < • 5-* 15 b : 0 Geo, l\\ c. 74. s, i ; 12 & i ; 

Viet. c. (jb : 2J & 24 Viet. c. 88 ; 53 & 54 V'ict. c. 27. 

On the same principle the Slave Trade Act. iSjt) {JO & 

40 Viet. e. 4O), (‘pacted tliat if any iH>r»on, tn'iiig a 8uhjtH t 

of Her Majeaty, or of any prince or State in India in alliance 
with Her Majesty, should on the high seas or in any part »>f 
iVsia or Africa specified by Order in Council in tliat b<*half 
commit any of certain offences relating to slave trade under 
the Penal Code, or abet the commission of any such offence, 
he will be dealt with as if the offence or abetment bad been 
committed in any place within British India in which he 
niay be or may be found ; and,, under s. 2, if the Governor- 
General in Council amends any oi those pro^io^w |aakes 
farther provisions on the same sifibject, a copy of am^id- 
ing Act may be laid before both Houses of Parliament, mid 
then, unless an address is presented to the contrary, the King 
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m&y by ()rd^ in Council giira the amending provifiiom the 
game <|«|ra*t^ritorial operation as the provisions amended \ 

The fiiSiM Leg^ature has excised its power of legislating 
for offend committed outside British India by provimons 
which are to be found in the Penal Code of x86o and in the 
Code of Criminal Procedure, 1898. 

Under s. 3 of the Penal Code, any person liable by any 
law passed by the Governor*Generai of India in Council to 
be tried for an offence committed beyond the territories of 
British India, is to be dealt with according to the provisions 
of the Code, for any act committed beyond those territories, 
in the same manner as if the act Imd been committed within 
tliem. 

Under s. 4 of the Penal Oxle, every servant of the King 
is subject to punishment under the Code for every act or 
omission contrary to its provisions, of which, whilst in such 
service, he is guilty within the dominions of any prince or 
»Stste in alliance with the King by virtue of any treaty or 
engagement theretofore entered into by the East India 
Company or made in the name of the Crowm by any Govern- 
ment of India. 

Swtion 188 of the Code of Criminal Procedure, 1898, 
enacts that — 

Whim a native Imtian subject of Her Majesty commits an otfence at LiabUity 
any place without and Ixyond the limits of Britisli India, or of l^tiah 

when any British subject coramite an offence in the territories of any 
Native Prince or Cluef in India, or fences 

when a aorvant of the Queen (whether a British subject or not) com* com- 
mits an offence in the terrUorit^s of any Native I*rinoe or Chief in India, 
he may be dealt with in n'spect of such offence* as if it had been com* 
mitted at any place within British India at which he may be found : 

Provided that no charge as to any such offence shall be inquired Political 
into in British India unless the Political Agent*, if there is one, for the Agents to 
territory in which the offence is alleged to ha\*e been committed, certillea 
that, In his opinigfi* the charge ought to be inquired into in British 
India ; and, where there is no Political Agent, the sanction of the Looil Into 
^lovomment shall be required : charge. 

’ See remarks on this enactment in Westlake, O^apters on Ihrimipk^ of 
fnkrmiimd Idw, p. 222. 
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Provided, aleo, that any proceedings taken against any peraontmaer 
this section which would 1^ a bar to subsequent proceedii||a ^ainHt 
such perscm for the same offence if such offence had been comiu^ied in 
British India shall be a bar to further |urpf»edings against him under 
the Foreign Jurisdiction and Extradition 1879, in respect of the 
same offence in any territory beyond the limits of !^tish In^a. 

The proviaions of tlie existing Code of Criminal Procedure 
may be taken to represent the construction which the Indian 
Legislature has thought it safe and prudent to place on the 
enactments giving that legislature power to make laws with 
extra-territorial operation 

The general conclusions ap])ear to be— 

1. The Indian I^islature is not in any sense an agent 
or delegate of the Imperial Parliament hut its powers are 
limited by the terms of the Aets Parliament by wliitli 
those powers are eonferriMl. 

2. The Indian I><*gi.slature has power to make laws™-- 

(flf) for native Indian suhji*ets of His Majesty or native 

Indian soldiers in His Majesty s Indian forces in any 
jmrt of the world ; and 

(6) for British subjw'ts, in a narrow senst*. and servants 
of the Government, in Native States. 

3. Whether the Indian Legislature has jM>wer to make 
laws for British subjects, not Inung either EurofHuin British 
subjects or natives of India, in Native States, or to make 

* The ccDNtruction of the |»roviNfonA ha to exlra-territorial jurindirtiDn 

in earlier editionn of the (Vide of (Virfiinal and in the Indian 

Foreign JiiriiMltction ami Extradition Aet, now fiu|Miii»ediHl by an 
Order under the Foreign JuriMlietioii Af t of the Hritiah Parliameitt, gave 
rise, in the Indian eoiirta, to diftkttU i|ut<»«tiomt, whteh are illaatraUHj by 
the following caaee: If, y. PtWo/, {iS;t) 10 liom. Rep. 55O} H. v. taMv** 
Ofmnd^ (*875! L L. R. i Boin. 50; v. Hurmook Sinifh, (iS;o) 

I. L R. 2 All. 318 ; //wpffAA V. 8 . VhaU^^ (iHSi) I. h. R. 5 Ibee 

.^38; BUdki V. ffi/igm, (1HH4) 1 . L R. 7 Mad. 354; Vaeea Mmj>rm v. 
EimriM, (*884) I. L. R. 0 Rom. 333 ; Qmtn v. Abdni Itofih, (18K5) L U H* 
10 Bom. iH(); (kigorff v, Vudaimi Kanjani, I. L R. 10 Mad, 2? 
Qu^en Bmfrrtm v. Mangd Takehani^ (iW) I. L. R. to Bom. 274 ; 
Empm$ V. A'lrpo/ 8 ingk^ (1887) I. L R, 9 All. 523 ; Qweea ffmprraa v. 
Mama* (tSSSi I. L R. 13 Bom. 147 ; Be /lofei, (1889) I. L R. 12 Math i 
QufMn EmprfM v. EtUmmu (*891) L L R, t6 Bom. 178 ; Otteen Emprr‘<^ 
T. (kmpifirm Mam Ckandm^ ltf^.t) I L R. iq Bom. 105. 

* B, V, Bumh, L R. 3 App. Oia, 889. 
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for mibjoetn not being natiyee of India, or for 

gervaabi^ of the Qovemment, aa Buch, in Statea outaide India 
as defined by the I^rpretation Act and by the Indian 
General dauseB Act,Hmt b to Bay, in placea which are not 
either in British India or in the territory of a Native State, 
is open to question. 

4. Except in these cases, and except in pursuance of special 
enactments, such as the Indian Ifarine Service Act, the opera* 
tion of Acts of the Indian Legislature is strictly territorial, 
and extends only to persons and things witliin British India. 

5. Tlie Indian Legislature has gone further than Parlia* 
ment in the exercise of the extra-territorial powers which it 
possesses. 

But the (Jovernor-Oeneral in Council has in his executive ExUs- 
capscity extra-territorial powers far wider than those which 
niav be exercised hv the Indian I^egislature. Bv successive 

gcfiem itt 

cliarters and acts extensive powers of sovereignty have been exocuOv© 
delegated by the English Crown, first, to the East India ^*^**^‘ 
Company, and afteni^ards to the Governor-General in Council 
as its successor. The (fovernor-C^neral in Council is the 
re})rt^eiitative in India of tlie British Crown, and as such can 
exercise under deh’gatcKi autliority tlie powers incidental 
to sovereignty witli reference to British India and to 
neighbouring territorim. subject to the rt^triotions imposed 
by Parliamentary legislation and to the control exercised by 
the Crown through the Secretary of State for India. Thus 
he can make treaties and conventions with the rulers, not 
f>nly of Native States within the boundaries of what is usually 
treated as India, but also of adjoining States which are 
( otnmonly treated as extra-indian, such as Afghanistan and 
Xepaul, and can acquire and exercise within the territories 
of such States powers of legislation and jurisdiction similar 
to those which are exercised by the Crown in foreign couii* 

Wes in accordance with the Foreign Jurisdiction Acts and 
Ihe Orders in Council under them, and extending to persons 
wbn are not subjects of the King, 
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The existence of these powers wm until reoentily declared, 
and their exercise was to some extent regulated, by the 
Foreign Jurisdiction and Extradition Act, 1879, of the 
Government of India, which contained recutals corresponding 
to those in the Foreign Jurisdiction Act, 1890, passed by tiie 
Parliament at Westminster. But a few years ago it was recog. 
nized that the extra-territorial powers exercisable by the 
Governor-General in Council, as representative of the British 
Crown, rested on the same principles, and might with advan- 
tage be based on the same statutory foundations, as the extra- 
territorial powers of the British Crown in other parts of the 
world. Accordingly, in 1902, an Order in Council under the 
Act of 1890 made provision for the exercise of foreign juris- 
diction by the Governor-General of India in Council, and the 
Indian Act of 1879. having been superseded as to foreign 
jurisdiction by this Order, and as to otlier matters by later 
Indian legislation, was formally repealed by llie Indian Aet 
XV of 1903. 

The Order of 1902 is of sufficient importance to justify its 
being set out in full. It runs as follows : — 

1. This Order may be cited as the Indian (Foreign Jurisdiction) 
Order in C/Ouncil, 1902. 

2. Tile limits of this Order are the territories of India outside British 
India, and any other territories which may lie declared by His Majej^ty 
in Council to be territories in which jurisdiction is exercised by or tin 
behalf of His Majesty through the Oovemor-Oenerai of India in Council, 
or some authority suljordinate to him. including the ti-rritorial w^aters of 
any such territories. 

5. The Govemor-Ocneral of India in (buncil may, on His Majitsty’** 
behalf, exercise any power or jurisdiction which His Majesty or the 
Governor-General of India in Council for the time being has within t)u* 
limits of this Order, and may delegate any such power or jurisdiction to 
any servant of the British Indian Government in mieh manner, and to 
such extent, m the C^vemor-General in Council from time to lime 
thinks £it. 

4. The Govemor-G^ieral in Council may make such rules and orders 
as may seem expedient for carrying this Order into effect, and in par- 
ticular— 

(a) fes: determining the law and procedure to be observed, whether 
by applying with or without modifications all or any of 
provisiotia of any enactmmit in force eisewherc, or oihirwise ; 
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(It) for detarmlntog tfae penoiii m to emmme jitfitdiota<m» 
eitb 0 t ^fioeraUy or in {MuticnW clmm of ca^eo, and the powera 
to be exitfoiaed by tiiem ; 

(c) for determining thf[ €Ourta» auUioriitea, jodgea, and magislraiei^ 
by whom, and for relating the manner in which, any jnrhidietion, 
auxiliary or incidental to or eonaequential on the juriadiction 
exerciaed under this Order, is to be exercised in British India ; 

({/) for regulating the amount, collection, and appiicati<m of fees. 

5. All appointments, delegations, certifieaies, rt^iuisitions, rules, 
ijoiitications, processes, orders, and dinx^tions made or issued under csr 
in pursuance of any enactment of Uie Indian Ijcgislature regulating the 
rxereise of foreign jurisdiction, are hereby eon finned, and shall have 
i ffcet as if made or issued under this Order. 

6. The Interpretation Act, 1889, shall apply to the construction of 
tills Order. 

The substitution of an Order in Council under the Foreign 
Jurisdiction Act, 1890, for an Act of the Indian Legislature 
has placed the extra-territorial jurisdiction of the Governor- 
(ileneral in Council on a wider and firmer basis, and has removed 
many of the doubts and difficulties to which reference was 
made in the first txlition of this bot>k, and which arose from 
the limitations on the powers of the Indian legislature, and 
from I lie language of the .sfafuft^s by wiiich those powers wen* 
conferred. 

The language of the t)r<ier is wide enougiv to include every 
possible sourt!e of extra-territorial authority. The powers 
delegated aix* both executive and legislative, and are 
sufficiently extensive to cover all the extra-territorial powers 
previously exercistxi in accordance with Indian Acta. To 
guard against any breach of continuity, all appointments, 
rules, orders and other ihiiigs made or done under any 
previous Indian Act regulating the exercise of foreign 
jurisdiotiori are expressly confirmed, and are to liavo effect as 
if made or done under the Order of 1902. The orders thus 
confirmed, and the orders issued under tire new system, have 
usually taken the form of orders for different Native States, 
^r for reborn or districts or places within them, constituting 
civil ami miminal courts of different grades, and declaring 
the law which they are to administer, that law consisting of 
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oertam British Indian Acts with specified modifications, 
These orders are notified in the ChmUe of India and aie to 
be foond in volumes issued by the Legislative Department of 
the Government of India, In editing these volumes the 
Legislative Department takes care to discriminate betwcHMt 
enactments of the Indian L^islature which apply 'iwoprio 
vigore to certain classes of j^ersouH in Native Stales, and enact- 
ments which are, in the official language of India, ' applied ' 
to certain portions of the territory of Native States, that is to 
say, become law by virtue of the Uovernor-Generars order. 

The local limits of the Order of 1902, that is to say, the 
areas within which, or with respect to whicdi, jurisdiction and 
powers may be exercised under the Order, are, in the first 
place, the territories of India outside British India, in other 
words, the terriiori<^ which arc ]K»pularly known as the 
Native States of India, and which are described more 
technically in tJie Interpretation Act, 1889 ^ as territories of 
any native prince or chief under the suzerainty of His 
Majesty exercised through the Governor-General of India, or 
through any governor or other officer subordinate to the 
Governor-General of India. The actual extent of * India' at 
any given time must always be a jiolitical question. And 
there may often be territories on the external fringe of, <»r 
outside, ‘India,’ within which it may be doubtful whether the 
British thrown has |K)wer and jurisdiction, and wdiether and 
how' far that power and jurisdiction is delegated to tiu* 
Governor-General in Council. These are the territories 
described in the preamble to the Order of 1902 as * territories 
adjacent to India/ and the limits of the Order are declared 
by g. 2 to be not only * the territories of India outside Britisli 
India, but any other territories which may be declared by 
His Majesty in Council to be territories in which jurisdiction 
is exercised by or on behalf of His Majesty through the 
Governor-General in Council or some authority subordinate 
to him/ No such declaration has yet been made. 


^ 52 ft 55 Viet 0. 63, i* 18 (5)4 
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The t^toriee within the limits of the Order are expressly 
declared to tnolude the territorial waters (d those territories. 
For instance, they include the territorial waters of Catch. 

The powers expressly conferred by the Act of 1890 of 
sending persons for trial to British territoiy (s. 6) and of 
assisting jurisdiction, original or appellate, to Courts in 
British territory (s. 9), may occasionally be found useful, but 
hardly go beyond the powers previously exercised in practice 
in accordance with the provisions of the Indian Acts. 

The Act of 1890 does not contain any provision corret^nd* 
iiig to B. 5 of the Indian Act of 1879, under which a notifica- 
tion in the Gazette uf India was made conclusive proof of 
matters stated in relation to the exercise ur delegation 
of jurisdiction. But, by ». 4 of the Act of 1890, a Secretary 
of State is empowered, on the request of a court of civil or 
criminal jurisdiction, to send an authoritative decision on 
any question which may arise as to the existence or extent 
of any jurisdiction of His Majesty in a foreign country. 

The coses in which an authoritative decision of this kind, 
given under a full seniw of p<«litical responsibility, is most 
likely t<i Ik* biund Hst*ful. are cases where jurisdiction, limited 
to special classes <if persons or .subjrrct-s, is exercised beyond 
the limits of India. With rcsiret-t to the Native States of 
India one may anticipate that it will rarely, if ever, be 
needed. In these Stat«*s there is no doubt that the British 
(.'rown has power tuid jurisdiction, and tlMt this power and 
jurisdiction is dt'legatetl to the Governor-Heneral in Council, 
and experience shows that the doubts which have from time 
to time been sugg<>sted us to the imture aitd extent of the 
powers 80 delegated rarely give rise to practical difficulties. 

The (Jovernor-CirenerBl, as representative of the paramount 
poWer in India, has and exercises extensive sovereign powers 
over the Native Stat^ of India. Those Native States have 
often, and not improperly, been described as protectorates. 
But they axe protectorates in a very special eense. They 
diffw materially from the European protectoratee to whiob 
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Ttinmm ih made in textbooke of European intematioimi 
law. They also differ from the pix^teotorates eetablbhed 
over unmVilixed tribee and the tmitoriee oooupied by them 
in Africa, because in all the Indian Native States, with the 
exception of some wild regions on tlie frontier, there is some 
kind of organized government to undertake the functions of 
internal administration. For tite purposes of municipal law 
their territory is not British territory, and their subja^ts are 
not British subjats. But they have none of the attributes 
of external sovereignty, and for international purposes their 
territory is in the same posiiitm as British territory and 
their subjects are in the same position as British subjeith. 
On the hiT the subjot i 

of an Indian Native State would be an alien within the 
meaning of s. 7 of the Naturalization Act, 1^70 (33 & 34 
Viet. c. 14), so a.s to be capable of obtaining a certificate 
of naturalization under that section. Finally, the rulers of 
Indian Native State's owe |>olitical allegiance to the Kiiig 
Emperor. These iK*i‘uliarities have an important iKurring on 
the jurisdiction exercisable over Euroi)ean foreigners within 
the territori(nj of those States. 

In point of fact tlic jurisdiction of the (iovernor-tieiicrul in 
Council within the territories of Native StaU*s is exercis(*<l - 

(а) over Euro{)ean British subjects in all castes ; 

(б) over native Indian subjects in certain cases ; 

(e) over all classes of j)ersons. British or foreign, within 
certain areas. 

It is the policy of the Government of India not to allow 
native courts to exercise Jurisdiction in the case of European 
British subjects, but to require them either to be tried by 
the British courts established in the Native State, or to be 
sent for trial before a court in British India. 

The Government of India does not claim similar exclusive 
jurisdiction over native Indian subjects of His Majesty when 
within Native States, but doubtless would assert jurisdicUon 
over such persons in cases where it thought the assertion 
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ueceoMry’ ApfttreoHy it doiM oot in ordijuiy oasM treat 
ati native Indfawi aubjecto of Hia llajeety persona who are 
nAtural-born sttbjectii by statute, that is to say, by reason 
of being children or grandchildren (d native Indian subjects. 
But perhaps tite question how such persons ought to be treated 
does not arise in a practical form. 

The Government of India does not, except within special 
areas, or under special circumstance, such as during the 
riiinority of a native prince, take over or interfere with the 
jurisdiction of the courts of a Native State in cases affecting 
only the subjects of that State, but leaves such cases to 
be dealt with by the native courts in accordance with native 
laws. .. . , , 

The question as to whether the jurisdiction is exercisable 
itvcr European foreigners in the territory of a Native State, if 
it should arise, would doubtless l>e answered as in the case 
of African protectorates. Even if consent of the foreigner’s 
Government were lield to be a necessary element of the juris- 
diction in such cast's, the uotttrious fat‘t that a Native State 
of India is not allow'ed to liold diplomatic or other official 
intercourse with any other I'ower, and the general recognition 
l)y Euro}»eun States of the rehttiuii in wliich every such Native 
iState stands to the British Crown, would doubtless be con- 
strued as implying a constutt on the part of the GoveritmeuI 
of any £uro[K'an or American State to the exercise by Britisli 
courts of jurisdiction. Indeed, for international purposes, 
as has been said above, the territory of Native States is in the 
same position as the territory of British India. 

There are certain areas within w'hicb full jurisdiction has 
been ceded to the Government of India, and within which 
jurisdiction is accordingly exercised by courts and officers of 
theiQovernment of India over all classes (ff persons as if the 
territory were part of British India. The most conspicuous 
instance of this is the district known as the Berars, or as the 
Hyderabad Assigned Districts, ^friiioh, although hdd under 
a perpetual lease, ai^ administered as if it wwe pa^rt ike 
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Central Provinces, is not, technically, within British Indian 
Hie same appears to be the position of the residencies and 
other stations in the occupation of political officers and of 
cantonments in the occupation of British troops. 

Under arrangements which have been made with the 
Governments of several Native States, ‘ full jurisdiction ’ 
has been ceded in railwaj^ lands within the territories of those 
St 4 Ettes. The effec^t of one of these grants was considered in 
a ease which came before the Judicial Committee of the 
Privy Council in 1897 In this case a magistrate at iSiinla 
issued a warrant for the arrest of a subject of the Nizam, in 
respect of an offence alleged to have been committed by him 
at Simla. The warrant was executed within tiie area of 
railway lands over which ‘full jurisdiction’ had been con- 
ceded by the Nizam, and the question was whether the 
execution of the warrant under these circumstances was legal. 
It was held that for the pui|>08e of ascertaining the nature 
and extent of the ‘ full jurisdiction ' conceded, reference must 
be made to tlie correspondeiwe whi(*h had taken phu*e b<*t ween 
the Government of India and the Nizam, as sluming tiie 
nature of the agrt^ement between tliein, that on the true 
construction of this correspondence, the jurisdiction conceded 
must be limited to jurisdiction required for railway purposes, 
and that consequently the execution of the warrant was 
illegal. 

The position of the residencies and cantonments in the 
territories of Native States has often been compared to the 

jm 

extra-territorial charm^ter ret^ogiuzed by Eurojxjan inter- 
national law as belonging to diplomatic residencies and to 
cantonments in time of war. There is an analogy between 
the cases, but it is unnecessary to base the jurisdiction exercised 
in those places on that analc^y. As has been seen above, 

* See East India (Hyderaba<l) Agreement respecting the Myderahad 
Assigned Districfs, 1902; Cd. ijzt. 

* As to the civil and military station of Bangalore, see Be ITiiges, (iBSS) 
1 . L. R. 12 Mad. 39* 

* Mvhammtd v. The Qscea Bmpres$ (July 7, 1S9;). 
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tlie jttrifldictiqn exercisable by the eourto of a proteottag State 
witliin tke territoriee of a protected State may extend to all 
or any of the sobjecto, either of the protecting State or of 
the protected State, and, subject to certain limitations, to 
persons not belonging to either of these categories. The 
extent to which, and the eases in which, the jurisdiction is 
exercised over particular classes of persons are to be deter* 
mined by agreement between the State which exercises the 
jurisdiction and the State within whose territories the juris* 
dicriun is exercised, and, in the absence of express agreeineiit, 
are to be inferred from usage and from the circumstances 
uf the case. 

In connexion with this subject, it may be um^ful to quote 
Sir Henry Maine's remarks in his minute on Kathiawar * : 

' it may |wrha|)8 Ik^ viorth oWrving that, aocording to the more 
precise ianguage of modem pubiicists, ** sovereignty is divisible, but 
'independence *’ is not. Although theexpression ** partial independence ” 
may b? }K)pular!y used, it is tetdmieally ineornx't. Accordingly, there 
may be found in India every shade and variety of sovereignty, but there 
is only one inde|Kmderi( sovereign, the British (loverninent. My reason 
for offering a remark which may |)erha{>s appear |iedaniio is that the 
Indian Government seems to me to have occasionally ex]K>sed itself to 
misconstruction by admitting or denying the independenct* of particular 
Stiilcs, when, in fact, it meant to speak of their sovereignty. 

''fhe mode or degree in which sovereignty is distributed between 
the British Government and any given Native State is always a question 
of fact, which has to la* wjmrately dtx ided in eiwdi ca,s<% and to wliich 
no general nik« apply. In the more considerable instances, there is 
always some treaty, engagement or sunnud to guide us to a conclusion, 
juid then the only question which remains is, what has become of the 
sovereign rights which are not mentioned in the Convention ? Did tiie 
British Government rm^rve them to itstdf, or did it tiiUmd to leave the 
Native Power in the enjoyment of them ? In the case of Kattywar the 
few ambiguous documents which liear on the matter seem to me to point 
to no certain result, andl consider that the distribution of the sovereignty 
(‘an only be collected from the efe /ac4o relations of these States with the 
Qovemmeni, from the course of action which has been followed 

this Qovemment towards them. Though we have to interfxei this 
('vtdenoe oarselves, it is in ttaelf perfectly legitimate, 

* It appears to me, Ihtuefore, that the Kattywar States have beem 
licrmitted to enjoy several sovereign rights, of whidh the principal — 


^ Minutes by Sir H, 8. Mains, No. aa, st p. 3/, 
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Kod it 18 a weQ-known rt|^t of aoirereigiity^te immimity fiom foreign 
laws. Their chiefs have also been aUbwed to eJberoiiie (vriUhin limiu) 
civil and eriminal jniiedtction, and several of them have bec«i in the 
exerctae of a very marked (though minor) sovereign right — ^the right 
to cHW money, Bui far the largest |>art of the sovereignty has obviously 
resided in practice with the British Government, and among the rights 
which it has exercised appears to me to be an almoat unlimited right of 
interference for the better order of the Btates. 1 mean that, if tin* 
interferences which have already taken piaia be referred to prtnciple»>, 
those principles would justify any amount of interposition, so long as 
ae interpose in good faith for the advantage of the chiefs and ]:)ei>plc 
of Kaityaar, and so long as we do not disturb the only unqualified 
sovereign right which these iStatos appear to fitissess— -the right lo 
immunity from foreign laws 

From what has been said above it w’ill be seen that the 
jiowers exercised by the British Government, or by tlie 
Government of India as its representative, in territori(?s 
where lower iypeB of goverument or civilization prevail, 
may var^' both in nature and in extent betw*tM*n very wide 
limits. In some places there is merely the exercise of a per- 
sonal jurisdiction over British subjecjts, or certain other 
limited classes of persoiiH. In others the functions of external 
sovereignty are exendsed or controlled. In others, again, 
a much larger share of the functions of sovereignty, both 
external and interrialjias been taken over, and this share may 
be so large as to leave to the previous ruler of the territorv 
if such there be, nothing more than a bare, nominal, or 
dormant sovereignty 

In dealing wdth the various positions thus arising, it 
important to remember that different considerations will 
apply according as the position is approacdied from the point 
of view of international law, or from the point of view of 
municipal law. 

^ Am to Kathiawar see the two cwncn* tKvciflisJ in 1905 by the Judicial 
Committee, Ilemckand Ihvckand v. Amm Bahartal OKkolamlai^ and The 
Talnka of KMa Sangani v. The 8kiU of Oondal^ A«C. I1906], p« 21: : 
referred to above, p. 265. 

^ A eurioua illiisimtleit of the extent to which tlie exereiae of iioi'ereij|;n 
righte tmxk be claimed without the claim of territorial aoverelgnljr la an}* 
plied hy the treaty between the United States and the Bepubiic of Panama 
with respect to the terrltoiy within the * Canal Zone,’ 
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Where the external 'iiovereigiity of any State is exercised 
or controlled by the British Government, a third State will 
almost certainly claim to regard, and will, from an inter* 
national point of view, be enritled to regard, the territory of 
the first State as being for many purposes practically British. 
Thus if persons in that territory made it a basis for raids 
on the territory of an adjoining foreign State, that State 
would hold the British Government accountable. And it 
would be no answer to say that the arrangements entered into 
by the British Government with the ruler of that territory 
prtKjIude British interference in such cases. The reply would 
be, * We know nothing of these arrangements, except that 
they debar us from obtaining protection or redress, except 
through you, and consequently we must treat the territory 
aH practically British,’ A similar position would arise if 
a subject of tliat foreign State were grossly ill-used within 
the territory, and were denied justice by the persons exer- 
cising authority there. 

The view taken by municipal law is widely different. For 
the purposes of tliat law a territory must be either British 
or foreign, that is to say, not British, and a sharp line must be 
drawn between the two. In some cases it may be a difiieult 
operation to draw this line, but it must be drawn by the 
courts and by the executive authorities as best they can. 
To allow the existence of a penumbra between British and 
non- British territory would cause endless confusion. Hie 
judicial and executive authorities must be in a position to 
«ay whether, for purposes of munioi|)al law, a particular 
territory is within or without ‘ His Majesty’s dominions ’ or 
’ Britisli India.’ And the legislative authorities must be in 
a position to determine whether the Ic^slation for such 
a teiritory is to be carried out through the ordinary Icigpslative 
organs, or through the machinery recognised and supported 
by the Foreign Jurisdiction Acts. Again, important ques* 
tions of status may turn on the question whether the territory 
in which a man is bom is British ismtory or not. To deter* 
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mine whether a partieulM* territory is Britidi or not, it mar 
be neoeBsary to look not nu^y to the powen exeroieed 
witiiin it, but alao to the manner in which, and the under- 
standings on which, those powers have been acquired and 
are being exercised. Where the acquisition dates from long 
back, difficult questions may arise. But in the case of recent 
acquisitions there will usually be no serious difficulty in 
determining whether what has been acquired is merely 
a right to exercise certain sovereign powers within a par- 
ticular tract, or whether there has been such a transfer of 
sovereignty over the tract as to convert it into British 
territory. 

Ontciu- The general conclusions aiq)ear to be 

1. The extra-territorial powers of the Governor-General of 

ritoriil India are much wider than the extra-territorial powers of the 

pawers of * 

wvemor- Indian Jj^slature, and are not derived from, though they 
may be regulated or restricted by, English or Indian Acts. 

2. Those powers are exercisable within the territories of 
all the Native States of India. WTiether they are exercisable 
within the territories of any State outside India is a question 
which depends on the arrangements in force with t he Govern- 
mefit of that State, and on the extent to which the powers 
of the Crown exercisable in pursuance of such arrangements 
have been delegated to the Governor-General. 

3. The jurisdiction exercisable under those powers might 
be made to extend not only to British subjects and to sub- 
jects of the State within which the jurisdiction is exercised, 
but also to foreigners. 

4. The classes of persons and cases to which jurisdiction 
actually applies depend on the agreement, if any, in force 
with respect to its exercise, and, in the absence of express 
agreement, on usage and the circumstances of the case, and 
may be defined, restricted, or extended accordingly by the 
instrument regulating the exercise of the jurisdiction. 
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AbAcocGf leave of« to tncmberif of 

council, 132, 226. 

.—-from India of governor^ vacatofi 
offices, 132, 226. 

Accounts of Secretary of State, 161, 
1(4. 

.. — of revenues to be laid before 
Periiameni, 16^. 

Act of State, aa defence in judicial 
proceeding, 17**^175* 

Actioni* againat Secretary cd State. 
170-175. 

A»ialat. Ste Sadr Adalat. 

Additional judge, 138. 

member« of council, of gov<‘r- 

nor-getieral, 115, 116. i*>7 ; of 
Madraa or Ikimba^, 2 1 3, 2 14. 

Aden, i>ari of British India, 204 ; 
Jewish law, 33B. 

Ailniiralty jurisdiction. 2u. 21. 22, 
4(1, 241, 242 >244. 

Adv(Kiate*gcmeral, additional mem- 
lier of legislative council. 214; 
apfiointment and i>owers of, 251. 

African protectorates, law applied 

tu. 372-377* 

Agra, profiosod presidency of, 83, 89, 
I9J» H>2. 

Aldermen, at Madras, 22. 23, 32 ; at 
Bombay and Calcutta, 32. 

Allahabad, high court, kj4, 126. 

Allegiance, prohibition on legisla- 
tion affecting, 200. 

Allowances to certain officials, 224, 

22 $. 

Amalgatiialion of Indian and Ro\'al 
army, 97, <>8. 

Amboyn^ massacre of, 15. 

Anson, Sir W., refemMl to or quoUMl, 
68,98, 146, 1^9, iM, !(>(>, 17;. 

Appwkl*. 33. 48. 127, 137, 139. 

Appointments by Secretary of State. 

, t 54 * 

Archdeaeoiia, first appointment of, 
78 ; sakrtes of, 131, 253. 

Artnenlaiia, law regairdiiig, 330. 

Army, first sepoys raisecT, 33, 267 ; 
Company authorised to enlist 
soldiers, 6d; further powers for 
ratjdng European troops, 72 ; re- 
striotion on legislature, 117, 208, 
219; oonstitttUon of, 129-131; 
mUiltary oommlisloni, 367-271. 


Arrest, exemption from, of high 
officials, 247, 248. 

Articles of War, 33, 34, 20$. 

Aasada Company, the « Courten^s 
Association, 15. 

Assam, chief commissionership^ 93t 
1 14 ; legislative council, 1 18, II9, 
215; sulmrdinate civil courts, 
137; constitution of government, 
19 1 - 1 96 ; legislation, 203. 

Assent of governor-general to all 
AcU, 2D9, 222 ; of governor or 
lieutenant-governor to local Acts, 
222. 

I Assessors, trial b^^ 138. 

\ A<«surances of projierty, in England. 

J 167 ; in India, 

; Atulil of India aicounts in Eng- 
land, 165, i6f>. 


Benares, jurisdiction of smireme 
court extended to, 72 ; Bengal 
Regulations extrmded to, 101. 

Ileocooten (Fort Marlborough), i»re-, 
sidency of, 45. 

ikngal, establishment of English 
government, 34-37. 42, 43 ; ap- 
pointment of governor-general, 
44 ; supremacy over other presi- 
dencies, 45 ; intended division of 
presidency, 83 ; appointment of 
lieuteuant-govemor, 90 ; , creation 
of legislative council, 103 ; subor- 
dinate civil courts, 1 37. 

Bengal, Eastern, union with Aasam, 
191* 

RegiilatioiiH, 43, 58, 59. 71, 84, 

U9, I2t. 

Berar, not part of Brit ish India, 115, 
3 ^ 3 * 

Bills of exchange, law regarding, 

334. 335 

Birthplace, no disqualification for 
office, 89, 334. 

Bishop, first appointment of, 78, 
131 ; legtsladon affecting, 252- 

Boai 4 of Control, first establiahed, 
62,63; remodolled,69; abotishod, 
97 * 

- . - of Roveuuo, first ostabltslied, 
43; in Madras, Assajs, 

and Uidled mviiieea, 134. 
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Bombay^ aoquitiiUoii of, i8; fti^t 
coinage of money, 19; itittniei- 
pality and mayors conrt, 31* 32 ; 
aubrnrclination to Bengd, 45, ; 

recorder's court, 71 ; legislative 
power first granted, 7a ; supreme 
court, So; code of regulations, 
^4* 329 t legislative power with- 
drawn, S4 ; marine force, 98 ; 
legislative power restored, toa : 
high court, 103, 237 -2 ; com- 

mander-in-chiet abashed, xoS, 
■yyp ; constitution of government, 
1S7-190 ; legislative council, 
^iS, 213-223 ; staff corps, 1 30 ; 
ssibclrdinate civil courts, 137; 
saliry of governor, councillors, 
judges, Ac., 225, 272 ; advocate- 
g^eraC 251 ; ecclesiasticalcstab- 
Ti8hment/252-254. 

Regulations, 72, 84, 121, 329. 

Booty, cnarter regarding, 34- 3^- 
Borrowing powers of J^Tctary <»f 
State, 163, 164. 

Boundaries, jwwer of governor- 
general to alter, 194^ 19;. 

British India, definition of, 263. 265. 

subjects, may not lend to Xa- 

tivc States, 71, 256, 257 ; defini- 
tion of, 205, 255, 373, 381 ; classes 
of, 348, 349 ; British jurijuliction 
over, in Native States, 379-393. 
See aleo Christians and Eurofiean 
British subject. 

Bryce, J., referred to or quoted, H), 

Bu^ihwt law, 332-335- 
Burgesses at Madras, 22, 23. 

BnrSe, Edmund, 60, 71. 

Burma, chief cominissionership, 93 ; 
legislative council, iiS ; lieute- 
nant-governorship, 93, 114; legb- 
laUve council, 119; subordinate 
civil courts, 137 ; constitution of 
government, t 9 1 - 1 </;» ; constitu- 
uon of legislature, 2 1 3-2 1 8 ; buMt- 
ness at legislative meeting.^, 218 
32|a 


V. 

radetHliips, reserved for sons of 
Indian officers, 155. 

Calcutta, municipality and mayor's 
court, 32 ; introduction of English 
law into, 32, 33, 323 ; treasury 
iranslorred to, 43 ; jurtsdiciion m 
sttfi^o court, 46, 53, 55, $6 ; trial 
by jury, 48 ; collie at, 76 ; bishop 
of, 78, 131, 252-254 ; high court, 
103, 126, 1 37, 237 ; head qumiers 


of Government of India durintr 
cidd soanoii, 114; preskletu v 
uiagiatrate, 138. 

Oantonmenta, Britiiih jurimliction in 
394* ' 

CSapitulations, J53*-36i. 

Oa^ reservation as to, in criminsl 
S7. 5*5. 3*6- 

Casting vote, of govemor-generaK 
4$, 182 ; of Heoretary of State. 
X49 ; of governors of Madras aiut 
Bombay, 19a 

Central novinoes. chief conll«i^- 
sionership, 93, 114, 115; miboi- 
(^late civil courts, 1 37 ; conatitu- 
tion of government, 191, {<>4. 
Cesston of territory, 35, 36, 145, 19^, 
207. 

(^aplatns, first appointment of. 2S ; 

from Scotch Church, 354. 

Charles I licensee Courten's 
ciation, 15. 

Charles IPs relations with Un 
Comjuiny, i6* 20. 

(liarter, first grantcMl to ('oiuimny 
by Elisabeth, 4 u> ; made per- 
|Hitual by James I, 14 ; rival t om* 
panics, 15, 24 *30; of Cromwell, 
15. t6 ; of Charles 11, 

English Comfmny, 28 : Cniioi 
(V^mjuiny, 30 ; judicial, 32 ; rt*- 
garding W>ty, 34, 36 ; reganlitiji 
cession of territory, 36; of supronu- 
court., 46-48 ; parliamentary re- 
newals, fsi-91 ; of high courts, 

103, 104. 

Cliesncy, Sir George, quoted or n - 
fcrrell to, 33, 102, kxji, i 14, 268. 
(Jhief commissi onerahips, establish- 
ment of, 93 ; appointments to, 1 1 5. 

court for Punjab, z(i^h 

Child, Sir Josiah, 16, 24, 25. 

(."hina tratle, preserved to Company. 

7S* 77 ' finally withdrawn, 81. 
Choultry ■» justice room, in early 
Madras, 17. 

Christians, jurisiliction of high c ourt 
'mtaidc British India, 246, 24; ; 
grants may be made to any sc^ t. 

254- 

Cliiirch of England, legtslatiou 
affecting, 252 -254. 

of Scotland, chaplains of, 254- 

Civil proi'odtive, code of, 87, x .37, 53- 

service, constitution of, 123 

125, 234-237; appointments fc- 
served to, 272, 273. 

Ckrrk of the peace at Madras, 22. 
dive. Lord, 34, 27, 42, 
dodo's Military forces of the C’rowu* 
60, 69, 72, 270, 
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Cwliflc«ti«i. 86, 139 - 34 I- . 

Aiiiboniy by eti«rt«9*, 
ig, 21 ; rottirtetioii on loo«l legjs- 
laturti, 120, 2 i 9 » 

Ctilleotor -* dktrict officer. 45 * 44 * U 5 * 
et Ofticnttft end Medrea, 76. 
See also Heileybtiry. 

Ouiotu*, no diequeliicelioii for office. 
8 «* ^ 34 ; , , 

Commander-in-chtef, extraordinery 
member of govemor-geueral*n 
council, 6 ^ iSo; ebohehed in 
Madras and Bomtmy. 108. 
Comniercial btiainecia cloacd, 82. 
Oiimniaiionern of dt%*iaiotiJi. 156. 

for Affaire of Jtiflia. See Board 

of Control, 

lt>m!Ui«aiona, judicial, utnlcr early 
ihartera, 14. 

military, jwwer of governor- 

general to grant. 267-271, 
Oniuiiittee of **iHrrevy to Iw' a|t- 
{Hiinted by tlireetora, 

Cvtmmitteea «» dirmdon*. of original 
Company, 4, 18, 26 ; of Indian 

council, \ ID. 1 50. 

rojnmoii law appliiMl to pre^^ideuey 
tUWUN, 525. 

l iiiunoii wealth, relatioiu of Com- 
pany with, 15. 16. 

Ornpany, ineorjiorate<l by Kliaa- 
belh. 5-10; renewal of charter 
liy Jameii I. 1 3 ; |M)wer to cxerc ine 
martial law, 14 ; competition with 
Dutch, 15; CourUm'w rival A«- 
Hocialion, 15; CVomwcir» rcla- 
tiuna with, 15, 16; charters of 
Charlca II. 16 2<J ; grant of Bom- 
bay, 18 ; territorial sovereignty, 
18. 24. 37 ; grant of a<l mi rally 
iurisilietion. 19, 2<-) ; rivalry of 
New Compatu', 24 30 ; incor- 
{Hiration of KtigltHh Company. 28 ; 
union of Old and New ('oin panics 
an Uniteii Company, 29. 30; ex- 
temaian of tiionojioly, 30, 31 ; judi- 
cial charterH, 32 ; Mutiny Act 
ami Ariioloa of War, 53, 34 ; 
<'hart«r» regarding booty and 
of territory, 34-36 ; grant 
of the diwaiit, ^7 ; recognition of 
l^rrttortal aequiatitoua, 39 ; Beg u- 
lating Aol. 41-fo; Fox'a India 
^111,63^; IHtCa India Act, 62-66; 

( reation of Board of Control, 6a, 
t parUatnentary renewala of 
<;ltarter, 69-91 * «ovi«retgnty trf 
^own aiaerted, 7? ; terriloital 
lH>i«e0iiaiia In truai for CVown, fit ; 
monondiy of China and tea trade 
ftbolhiMh Si ( goiwunent Iraiup 


ferred to Crown, 94*98 ; formal 
dieaolutiott, !o6* 

Conditional appointmenta, 132, 229* 

Conaocraiion ot btabop in India, 253. 

Conaislar juriMlktion, 353-361. 

Cotitraei Act, 334. 

Contraeta by Becietary of State, 98, 
108. 167-175. 

Centred, Board of, firai oaUbltahed 
62, 63 ; remodelied, 69 ; abcdndied, 
97 * 

I Coorg. a^ltniniHiraiioD, 115; native 
CTbriaitana, 332. 

Copyright, rcetnctioii cm local legia* 
laiurea aa to, 12<^ 2i9' 

ComwalitN, Lord, govemof-geiieral 
and comiiiaiidcr-in-ehicf. 67, 26B. 

Council f executive) of (•ovc'imor and 
Governor-ileneral of Bengal. 42, 
44 * 45 * 55 * 64. 

f executive) of Governor of 

Bombay , 42, 64. 83 ; icmij^titution, 
1 14, 189, 

(execrutive) of Goventor of 

.Madras. 42. 64^ S3 ; constitution, 
114. |8«>, 

(exctnitive) of Governor-Gen- 
eral. of India, first conatituUnl, 
84 ; remcMielled, 102 ; executive 
legislation. 105. 118, ill ; aug- 
mented, 108 ; constitution. 
112-114. 176-187. 

Council of SeiTctary of State, lust 
constitutcMi. 95 ; tenure of office, 
104, io>. kV) ; rcHhictiou of inene* 

bers, loy; constitution and dulics, 
Id), HO. 146-153; majority of 
voles reijuireil for grant of revenue , 
Hx> ; majority of votes requiretl 
for issue of s^ urities. 163 ; ma- 
jority of votes rwjuired for dis- 
l>asiitg of property ami making 
contracts, 167. 

(legialati ve j of govemor-geucral, 

first constitutixi, 91 ; remodcllei!, 
99, 100; powers extended, 101. 
102, 104, 105 ; augmenteil by 
nominate<i repreaentativee, to / ; 
constitution. 115-118, 1 97-2 1 3* 

— (legislative) of Bengal, first 
authortaed, 103 ; augmenbwl by 
nominated re|iresenUitivea, 107 ; 
eonatitulion. iifi. 119. 213-223. 

— - (l^slative) of Bombay, fiiat 
constituted, 102, ; ai^mimted 

by nominated representatives, 
107 ; eonsUtntion, iifi, U9f ^t3- 
aa 3 ' 

(Icfislative) of Burma, first eon- 

stituM, tifi; constitution, 213* 
223. 


aaisat 



402 INDEX 


Couiioli (l«gml»tiire) o! Matlm, lirtti 
conistitttted, 102, 106; reiiretMMita- 
tive nommeetSi 107 ; caii8tttuttoii« 
118-131, 21J-323. 

(l^ttlatiTe) of North- We»toni 

Ptovmces, iifHt authortecd, luj; 
rcpre^tatiTe uomiiiecH, 107 ; 
couMtitutioa aad powers, 118-121, 

(legUUtive) of the Fuigab, tirst 

authorised, 103 ; eonatituitott, 
2li-22S> 

Court. See Directors and Pro- 
ivrietors. 

Courteu's Asaociatioii. 15. 

C’ourts of retiuest at presidency 
towns, 43. 

Covcnautc<i « imiH^riai, civil service, 
123. 

Cowell'S Tagort^ DvXiures quoted, 59, 
248. 

Creed no dlsqualiiicatioii for ofhcis 
88, 234. 

Criimnal law, MaUuiiuHiaiu 37, 44. 
324 ; under Regulaiious. 325 ; 
l)cual code, 325. 

Prexedure, Code of, 87, 137, 

33 *% 3 ^ 5 - 

Cromwell, relatioiiB of Company 
with, 15, 16. 

Crown, government of India trans- 
ferred to, 94, 95. iSf e also i^uecn. 

Customary law, 329. 330, 33S. 

D. 

Death sentences must Im? confirmed 
by high court, 138. 

Debt, public, rcHtrictiou on legis- 
lature, I2U, 208, 219. 

Dci^d, resignation of governor- 
general to be by, 22O. 

Deeds to be executed by three mem- 
bem of council of JSecretary of 
8tate, 167. 

I^ehnitiona in digest, 263 -26^^. 

Department#, 01 India OAice, 110; 
m Government of India, 112, 113. 

Deputy conimifsatoner, district ofti- 
cer in non-regulation province, 

13s* 

Digest of statutory enactments 
relating to India, 144-322. 

Dioceses, King may vary limits of, 
252. 

IMreetors of Company, originally 
styled committees, 6, 18, 26 ; Urst 
styled directors, 28 ; c|ualiheation, 
42 ; lour years’ term, 44; required 
to submit papers to He^tary of 
State, 46 i committiie of secrecy. 


03, 82 ; power of appoitiUiig m\ 
removing governoisgeneral, 64 
76; fjatronage, 66, 79, 83; dihputo 
with Board of Contrd, 68 ; cli^. 
patch from Court, explaining Act 
of 1833, 89; tiumW r^uced 
from twenty-four to eighteen, of 
which six appointed by CVuwu, 
90; imtronage taken away, 92; to 
elect seven members of ftiwt couu. 
cil of Secreiarv of State, 95. 

Discussion of tmaiudal statciucnt, 
117, 208. 2(J9. 

Dts}»atches from India to be ad- 
dressed to Secretary of State. 1 

Dintrici, unit of adminUiration, 
135. i3<*; resirictiim on tran^fn 
of, 19;. 

councils, 1 30. 

judge, 138. 

magistrate, 13H. 

DtviHions, of high court, 128 ; i f 
provinceH, 135. 

Diwani. grant of, 37 ; meaning of. 

43 w. 

Adalat, Compatiy\s court, i- - 

iabU»thcHl by Warren Hast mg . 

44 ; lm|H»y judge of, 55 ; merged 
in high court, 103. 12S. 

Double government of Comi>an> 
and Crown, (>(), 94. 

Dual government of Bengal, 37 

Dundas (Lord Melville), Oi, O9, ;.v 

E. 

Easements Act, 33#?. 

East India Com}»any, lirnl so ^tyil<i 
ill 1833, 82 ; formally dbftolvcd. 
Ki(). See aho Company. 

EaHteni Bengal, union with Amnmii. 
191 - 

Ecelesiaatical establishment, 78, 80- 
131, 252»254. 

jurisdiction of supreme court. 

46. 

Education and learning, proviMtMi 
for, by Act of Parliament, 78. 

ElixabcrUi, Que4?ii, charter of, 41' - 

Elphinstone, author of Boiiihay 
Kcguialious, 84, 329. 

Em|>cror of India, title of Kiutr. 
M 5 - 

Empress of India, Act authorit&nt^ 
title, 107. 

English courts, Jurkdiiotion 
offences in India, 50,26$, 119* ^35 
362. 

— law, to be administered 
su|iremc court, $3; applied 
natives of India, 4x3*34 
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160, 169. 

Kiiropewi BrttiiOi Brttijih 

juniMlictloit oTfr, in Native Btate«. 
24f. 246, 392 ; definition of, 341), 
182, 3 ^ 3 * 

..J- fowagnom in Native Btatee. 
British juriiidiciiwi over, 242, 
393* ; 

Kvitlenoe Aot, 33a. 

Executive Oouncil, of Governor and 
(iovemor-Oeneral of Bengal 42* 
44. 45* 55. <H; of govemore of 
liombav and Miulran, 42. 64, 83, 

1 14» ifiS-190 ; of Governor-Gene- 
ral of India, 84, 102, to$, i< A 1 1 1 
114, 1 18, 177 -186, 210. 

K^iecutive legialaiion, by Cfovernor- 
‘ ( ^norai in Council, over acbedided | 
diKtricte, 105, iiS, 21 1; extra- 
territorial powera, 387-39^. 

ExtraortUnary meiid»er of comiciL 
rnmmander-in-chief, ni. i/**. 
jSo ; Governor of Madraii or Bom- 
bay, u 2, 1 79* 1 80. 

Extra-territorial jiiriwliciton <*( ; 
ifovemor-general, 387 308. 

legialation, 342 -34S. 

Extra-lerritorialtty, 3;o. 

F. 

Family euatom, reiMprvaiion for, in 
criminal law, 57. 326. 

Fifth Report of ('ommons com- 
mittee in 1812, 73. 

Financial alatement, diacUHnion oE 
117, 118, 208, 20Q. 

ayatem, 133, 134. 

Finea, 159. 1 

Foreign aflfaira, nwlriotion on legi«- | 
lature, 117, 208, 219- 

department under viceroy, 

*13- 

— Knliatment Act, :h 4'. 348- 
Juriadiction Acta, 353, 376. 

Foreign^, may be expelled from 
Britiah Imiia, 88 ; definition of, 
373* 374 i Britiah jnriadiction over, 
in Native Btatea, 392. 

Forfeiturea, 159. 

Fort 8t. George. Stf. Madraa. 

~~ — William. Bee Bengal. 

Fortiftoationa, power to Otmpany to 
ereat, 17. 

Fourth (legtalaiive) member of 
counell, 82, 83, 

Fox*a Eaat*!ndia Bill of 1783* 6t. 

Freneh territory not tnehided in 
* li^la,* 36$, 

Furlottll^ rcgnlationa by Secretary 
of Slate, t3i*a34. 


O. 

Oenitu See Hindn. 

Gifta, prohibition againat receiving, 
49 * 25 $, 2S6. 

Godolphtn, Ix>rd, award of, 2, 29, 30. 

Government of India - Governor- 
General in Council, 1 12, 176. 

Oovemor-Onerat of Ben|^, 44, 45< 

of India, firat appointment, 82 ; 

power to appcnnt preaident of 
eoimril in hia own abaence, 99, 
185 ; aanction required for certain 
legiatation, lOD, 208 ; aeaeni re- 
qnireri to every Act, too, 209 ; 
)M>wer to inveat htmeelf with 
imwera of council, when absent 
]romhea4i quarters, lof, 185, 186; 
power to make ordinance without 
council in emergency, loi. 212, 
213; aanction required for certain 
legislation by local legialaturea, 

102, 103, 219 ; aaaent requirwl to 
every Act of local legialaturea, 

103, 222; regulations for acliediiled 
distrieta. loc, 211, 212 ; power to 
ovemde council, Kj 6, 182 ; power 
to make rules for nomination of 
additional meml)era of legtalative 
councils, 107, 214 ; supreme mili- 
tary aiitborit3% 129, 176: exereijM* 
of foreign juriaiiiction bv, 3SS. 
Sff tthi> Council of Governor- 
General. 

Goveniors of factories, first a|v. 
|Kunt<vl under <»harter of diaries 
ll, 16 ; iwwTra, 16, 17, iS, 52. 42. 

of Madraa and Bombay, may 

communicate with SiM'retar}’ of 
State, 152; oonatitution, iSS-kx*; 
legislative powers. 213-223. See 
(£k> Madras and Bombay. 

Guardians and W’artls Act, 336. 

H. 

Haileybury College, recognition of, 
76, 78 ; abolition of, 92. 

HaringtonV Analyata of Bengal 
Regulationa, 57, 72, 84, 323, 32$, 

Haatinga, Warren, adminiatraiion 
of, 30, 31 : evidence in Parliament, 

Hi^rtitlet, reffarced to or qtiotcsl, 32 a., 

JS5. 365. 366. 

High coiirta, eatahiiahtiM^t of, 103 ; 
conatitulion of, 126-128, 136, 137, 
237 » 249; definftion of, 26 J. 

Hiimu law, pmonai, 57, 325, 326, 
337 ; text-booka, 338, 

Willa Ael, 333. 
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Holland rivalry with, 4. S, 

* 5 * 

HoUand'ft Juri«|>ruclence, 264. 

Hmise of Oommooft, S^e Parliament. 

Himten Sir W. W., referred to or 
qnot^, 108, tC9. 

1 . 

Imperial eemce troops. 142. 

Im}>riM»nment, exemption from, of 
high olhctalA* 247. 

India, definition of, 263, 264, 300. 

Indian etvil ftervice, 125. 

financial nvittem, 133, 134. 

watere, definition of, 2cx^. 

Inheritance, law regarding, 326, 32S, 
330, 332, 337* 340. ^ 

Insolvency, law of. for pre^»idency* 
towna, 90. 

Interlopers, legislation against, 17. 
26, 31, 78, 8H. 

Inteqiellation in legislature. 117. 

1 18, 20Q, 221. 

Invaaion, revenues maj’ Iw ap|*lie<l 
for repelling, without conaent of 
Parliament, 161. 


,r. 


James I, charters of, 13, 14. 

James TI, charters of, 20-23. 
Jenkyns, Sir H,, rcferre<l to, 343, 


Jews, law regarding, 329, 333 - 
Judge-advocate, first ap|ioiniment 
of, 19. 

J iidges, of high court, 1 26, 1 27 ; sul>- 
orainate, civil and criminal, 137, 

138. 


Judicial commissioners, 137, 2<i6. 
— Committee. See Privy Council. 
Jury, trial by, 14, 48, 138. 

Justices of the fieace, first av>|:M)int- 
ment of, 52, 48 ; juriMliction of. 


79 ; need not be covenanted civi- 


lians, 81 ; jurisdiction over Euro- 
pean British subjects, 138 


K, 

Kathiawar, British jurisdiction in* 
^<>5* 395* 396. 

Kaye, Sir J., referred to or quoted, 
^ 14, 66, 89. 

Khojae, customs of inheritance, 
340. 

Kl^, British India governed by and 
in name of, 144, See al$o Queen. 


f 


L 

Land, aequisition of, by natural- 
born subject, 88 ; power f>f 
Secretary of State to buy or sell 
167. 

— revenue, 133. 

Law Oommisaioii, appointment of, 
86, 87 ; diaapfiearanoe of, 02 ; 
work of, 332. 

member of council, 178, 179. 

Leave of absenoe to memWH of 
council, 132, 226. 

Lecky, W. E. H., referrinl to f>r 
quoted, 38, 40, 43. 

fjoe- Warner, referred to or quoted, 
139. 141. 

F^gal member of council, 83, 84, 01 

1 legislature. See Counrtl (legtHln- 

live). 

I^etters mtent, of high courts, tot. 

I^evant C-om|iany, 12, 13, 355-3;^ 

I,ex IxK'i Act. 327. 

Licences, fi'r saU* of spirit u<mi- 
liquors, 70 ; to nmi-officia! Kuro- 
})eans in India, 75, 78, 87, 8S, 

yeiitenant-govenior, first apqM^int- 
ment of. for Xorth-Weateni Pro- 
vinces, 8c), 9D; for Bengal, 90; 
for the Punjab, 91 ; constitution 
of government, 9(1, 191-193; for 
Burma, 114 ; const it ution 
lature, 213-223; business ot 
legtalative tne< 4 ings, 218-222; 
smary, 272. 

Limitation Act, 332. 

Limits, |M>wer to alter, of province*, 
t94f *95 ; of presidency towns, uv». 

I^oans, prolulntion against Britinii 
subject lending to Native State, 
71, 256, 257 ; |X>w©r of Si'iTetttrv 
of State to raise, 163. 

I^'al Government, definition of. 
263, 265. 

Ixmdon, venue for trial of crimes by 
officials, 257. 

Lyall, Sir A. C., referred to m 
quoted, 3, 10, 67. 

M. 

Macaulay, History quoted, 16, 26, 
27 ; secretary to Board of Control, 
81 ; first legislative member of 
council, 83 ; head of Indian l^aw 
Commission, 87 ; chairman of 
committee that framed regula- 
tions for civil service examtna* 
itons, 9a. 

Madras, in seventeenth oeniury, 17 ^ 
municipality, 22, 23; mayor’» 
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ro«rt. 3»5 

gepow fiwt rwned, 33 J •“w»^ 
dieted to BeiigA ‘^ 5 . R«" 

vfimmant, 64: J«i;wot< 5 t»oii of 
court®, 67 ; recorder a court, 71 ; 
Nupreme court, 7a; power to 
make regoUtiona, 7a ; college, fO * 
reguladoiii, B4 J Itfinloti ire power 
withdrawn, ^ 4 ; «H»hopfic, 80; 
rcpreeentative mcntber ou gover- 
nor-gcneral’a council, 91 ; Iegi»- 

^ lativc power reetond, loa ; hiph 
court, lOj ; commandcr-in-cbicf 
aboli«hcd» i<>8 ; adminifitration, 
114, Its; Icgialaturc, 118, 119; 
high court, 126; governor and 
council exempted from original 
juriKdiction of high court, 128, 
247 ; ataff corpe, i > : Iwiard of 
revenue, 154; Hubordinaie civil 
fjoiirlN, 1 37 ; oorreapomlence with 
S^tcrctary of State, 152 ; conMiiii- 
tion of government, ; ex- 

tennion of preeidenej^ town, 1<K» ; 
ronstituiion of legtNUiiire. 213. 
214; bunineea at legialati ve meet - 
inga, 221-223 ; vacancy in ofli(‘c 
of gtfvemor, 231 ; juriadiction of 
high court, 239-245 ; ativocate- 
geiieral, 251 ; eocWiaatical (wital>- 
liahmeot, 252 254 ; State arreet, 
260-262. 

Madraa Regulation®, 72, 84, 121. 

Magistrate®, olaasification of, 138. 

Mabomedan law, crittiinal, 44, 324, 
32s* 529; pt'rsonal. 123, 250, 
326-^330, 335* 337* 33^^» 340 ; text- 
books, 338 ; codincation, 340. 

Maine, Sir H. B,. quotetl, 89, 10:. 

1 14, 121, 179, 207, 211. 220, 247, 

„34i. 381, 395. 

Majority, age of, 336 a. 

.Marine Bervu'e, organisation of, 
107, 200, 202, 203, 206 ; Act. 107, 
383. 

Marriage, law aa to, 80. 325, 337. 

Martial law, Ckimpany fimt em- 
powered to exercise, 14. 

Masaaohuaetts Comjumy, 10. 

Mayiie, J, D., referred to or quotwl, 
* 75 *, 245 * 248* 323. 

-Mayor a court,Wkt Madraa, 22, 23 ; at 
Madraa, Bombay, and (Calcutta. 32. 

Membera of council. Council. 

Merchaat l^ippi^ Act, 384. 

Metropolitan in Xndta «• Biahop of 
^^outt^ 25*. 

Muitary. jgac Army. 

Mill, Jamea, examiiier at the India 
Mouse, St, 89; HiaUiry of India 
refened ti^ 75, 248* 


Mill, John Stuart, pleads oauiie of 
Company, 94. 

Miiustecw of Scotch Church to be 
chaplaina, 254. 

Misdemeanofir, 1^ Indian olb^lal 
triable in England SO, 255, 257 ; 
loan to native prince by Mttah 
aobject, 256, 257. 

Mogul, the Great, i, 37. 

Monopoly of trade, 5, 25, 26, 70, 73 ; 
India trade thrown open, 75, 77 ; 
China trade thrown open, 81. 

Montagu, incorporation of English 
Company by, 27, 28. 

Moral and Material Ptogress Report, 
165. 

Morley's Digest of Indian Caaea, 32, 
33 * 50, 251* 323* 324* 325* 327. 33O; 

Mortgage, power of Secretair of 
State to, 167. 

Mortmain Act, floes not at*ply to 
India, 251, 323. 

Mosaic law for Jews in Aden. 333. 

Mtmtf'i pal_ councils, 136. 

.Municipality, creation of, at Madras, 
in 1687/21-23; at presidency 
towim, 31. 

Miinaif, court of, 137. 

Mutiny, 94- 

Acta, 33, 68, 72, 80, 90, 98. 1 30. 


N, 

Native Chriettana, law regarding, 
330, 332* 

of India, dehnition, 236. 

States, general {position of, 

139-143; included in 'India,* 
263 ; jprohibition of loans to, 256 ; 
&ritu»h jurisdiction in, 342-390; 

Naturahxation of aliens in Inflia, 
349 - 

Navy, Indian, abolition of, 98. 

Negotiable Instruments Act, 334, 
335 - 

Nixamat Adalat, court of, estab- 
lished by Warren Haatinga, 44; 
merged in high court, 103, 126. 

Non-r^ulation provinces, 102, 135, 
273. 

North, Lord, author of Regulating 

Act, 40,41- 

North-Western Provinces, creation 
of, under lieutenant-governor, 89, 
90, 192 ; legislative council, 103. 

Nunoomar's case, 32, 33, 523. 


0 . 


Offences by ofSeiala to be mis- 
demeanours, 257. 
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Oltofi rcMonred to civil norriee, a/a* 

oSL. of Secretory of Slate, 150- 
i<3 ; ci govemor-giiieral, 181 ; 
of govemom of Maorae and Bom- 
bay, 19a 

Ordmanoes in caflas of emergency, 
loi, n8, 21a, 213. 

Ordinary members of council, of 
govemof^general, 112, 178-180; 
of Goyemor of Madras or Bom- 
bay, 114, 189, 

OrdiMtion by bishop, 252, 253. 

Orissa, extent of, in Btwani grant. 


Otfib, 


chief commissioner of. 
Estates Act, 333. 


192, 


P. 


Parliament, first Act to regulate 
trade of Company, 26, 27 ; mono- 
poly of Company extended, 30. 3 \ : 
first Army Act, 34 ; first recogni- 
tion of territorial acquisitions of 
ComiMny, 39; Regulating Ac t, 41 
-50; Amending Act, 55-58; PitCs 
India Act, 62-66; renewals of 
charter, 69, 73, 81. 90; Govern- 
ment of India Act, 94-98 ; seat 
in Indian coimcil disqualifies for, 
95, t09f <48 ; consent necessary 
for military operations beyond 
frontier, iii, 161; annual ac- 
counts to be presented, 1 1 1, ; 

Indian legislation may not affect 
certain Acts or general authority, 
117,120,199,200,219. 

Parliamentary inquiries, 38, 35, 60, 
72,81. 

Patsees, law regarding, 329. po. 

Patents, restriction on local legis- 
lature as to, 1 20, 2 19 < 

Patna case, 54, 58, 245. 

Patrtmage, reserved to <lirectors, 
66, 79, 82 ; reflated by Secretary 
of State, 132, 234. 

Peacock, Sir Barnes, minute on 
systems of legislation, 83, 179. 

Pmiat Code, 87, 332 ; restriction on 
local li^slature, 219. 

Pensions of India Office, 1 53, 1 54. 

Persian coast, Indian law applied to, 
362. 

Pitt^i East India Act of 1784, 62-66. 

Pleader, definition of, 238. 

Portuguese language, CompatiyV 
obapbuns to team, 29. 

— — - taTitory, not included in 
* India,’ 265. 


PofttH>file6, restriction on local 
lature, 21^ 

Powm of i^mey of Secrrtari- of 
State, 162. 

Prerogative of Crown, S, 21. 

Presents, prohibiiian against re- 
ceiving, 255, 256. 

Presidencies, Bengal made supremo 
over others, 45, 64, 188 j i>ower to 
oreatenew,83 ; ambiguity of term 
114 a. 

Presidency magistrates, 1 38. 

towns, power to eictend l>oun- 

darics of, 80, itgv. 

President •» governor, 32, 42- 

of Board of Control, 66. 

of Council, 185, 230. 

Princes. See Native tStates. 

Privy Council, apfieal to, %2, 4n, 
137- 

Probate, jurisdiction of mnyrn'^ 
court, 32. 

; Administration Art. 344, 

I ProcecHlinp, of governor-genf*ral 
j 181 ; of Oovernof of Madras am 
5 Bombay, 

I Property, may be dts|w>sc<l <»f l»\ 
SecTetary of State, 16;. 

! Proprietors, Court of, originally 
j styled general <*ourt, 6, 26 ; quali 
fieation, 26, 42, 44 ; deprived n 
1 governing fiowcrs, 63. 
j Protectorates, law applied to, ;! 

! 365 - 37 Z* ^ , 

I Provinces, list of, 114, I9i-i<)6 : (m 
I fiiiition of, 263. 

• Provincial civil service, 125. 

Public works, sixth memb<^r ^ 
council may he appointed for, i‘ 
112, 178. 

Punjab, lieutenant-goveniorship, 0; 
legislative council 103, 1x8; chu 
court, 137, 2 (t 6 ; constitution i 

.government, 191-196; constiti 
tion of legislature, 215-218; bu^ 
ness at legislative meetings, 221 
j 223 ; customary law, 330, 33 > 


Q 

Quarter sessions at presidency town 
32, 43. 48. 

Queen, government of India trnn 
ferr^ to, 9j ; empowered to a 
snme title of Emtiress, 107. 

Questions in legislature, 117^ 
209. 

Quorum of council, of Becretary 
State, 149, 150; of goveruc 
general, 1S2 ; at kgiilattve me^ 
mgs, 1^, 214* 



INDEX 


S8»8t>f ij4v . ^ , 

KttilwHyjttri«dtuUaiiiiiNAtiri!Btat«B, 

Eciorder. tiriit »piipiiitment of^ ni 
Mttdi <wi, 22 ; At IfA*Irtt« ami Bom- 
bay, 7^ 

licgiwtratidtt of Kckgul4itioii» in uu- 
ureme oourt, 4S, 59* 72, 

Hrgulatiiig Aot of 1 773, «4touiit of. 
44^50,51. 

Hcgulfctioo province-!*, \o2, 135, 27 i- 
Kt’guUiioiw*, Bengni, 43. 5B, 59, 7 U 
84,101,121: Ma<Jrai», 72,84. 121 ; 
Bombay, 72. 84, 121, 329; for 
MhiHluled diatrictH. 103, n8, 122, 

J11,212. 

Kiligioii, no dtaqualitication for 
official employment, 88. 89, 234 ; 

I <“?( fiction on legiMlaiion aa to, 
117; rwiriclion on Uxtal legiala- 
t ure a» to, 120, 219. 

J\cf^i*lencHw, Briiiali jurisidiclion in, 
f>4« 

K(>ignatt«ii of goveriior-genoral, 50, 
u, 220,227, 

Kcvcnuca of India, braticbcaof, 1 33 ; 
part colicctcd by central govern- 
ment, 133; colkxtion by provin- 
cial govenimciiia, 133. 134; aj>- 
plicaliou of, 1 59 ; control of 
Stvrelary of 8taU* in council, lOo, 
H>i ; restriction on military ofx^ra- 
liuna beyond frantter, 161 ; ac- 
counts at banlc, lOi. if»2 ; fmwera 
of attonie3% 162 ; aevuritiea, i()3 ; 
burrowing powers, 103 ; accounls 
to Ik’ laid before Pailiamcnl, t(.A4 ; 
amlit, i(>5, i<j6. 

ilu^sell, Iword, jtulgcmcni quoted, 
344. 3ti8. 

Kuasia (Aimpauy, 11, 12. 

S 

^^adr Adaiat Courts, cHtAblihUcd l>y 
Warren Haatinga, 44 ; mergc*d in 
b\gb courU, 103, i 

^tilaricH, scale of, 225, 272. 

Sanitation, early (irovtaiaii far, m 
preaidemm iowna, 70. 

Sch«?duled diairieta, aummary legia* 
lationi^r, 103* uS, 122, 135, 211- 

OArly proviaianit fw, 22, 29, 

‘S’oUjb ^tiroh, ehaidiniia of, 254, 

•^a, offonotm oommittod at, 344, 345. 
wrest ootnituitoe of dimtom a|>* 
l^otnted, 63, eormpoiidtng 
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proviaioii for SeorotAry «f SUAa, 
96, 151, 152; and lor govmmof* 
genoial, t8t. 

f:kKn!etarial^of]ii^ 156; 

of Govmunoiit.of Indian 113 ; of 


provinoee, 134, 

Beerotary of State, Biat appoint- 
ntent, 95'i^7 » pcMutkm, 14S « 
eatabliahment, 133; powaca, 1531 
136. <8ee also CoimoU of Secreting 
of Btate. ^ 


Secretary, preaeui at meetings oi 
eoiuiml, 1 15 ; must sign all ordeci^ 
of govemor-gmieral, 181 ; must 
sign all orders of governors, 190. 

Sel&mc, Lord, judgement by, 203. 

Select committee, appointed oy 
Clive. 42, 44. 

Seiiiority, f>romoliou by, 98, 99, 

Se))arate voyages of original Com- 


pany, 1 3. 

Sejioys, firsi raised at Madras, 33, 
267. 

Sessions Judge, 137, 238, 

Sick leave, for membm of council, 
132, 220; regulations by Secre- 
tary of State, 132, 234. 

Simla, summer head quarters of 
Gor’-ernment of India, i 

Singapore, under jurisdiction of 
Company, 80, 87 ; removed from 
British India, 265. 

Skinner's case, 31. 

Slavery, abolition of, in British 
India, 89. 

Slave Trade Act, 347, 384. 

Sovereignty', divisilnlity of, 395, 

S|H*cific Rwef Act, 332. 

Spheres of influence, distinguished 
from prot<H;torale, 369. 370. 

Stad cori>h. 130, 131 ; name al^- 
doned, 131, 

Stanley, Lord (Earl of Derbyh 95. 

State prisoners, 260, 261, 

Statei». See Native States. 


Statutory dvtliana, 106, 2344^ 235. 
rule#, 122. 

Stephen, Sir J. FiUjauum, referred 
to or quoted, 32, 33, 34* 57» S^* 
102, 223. 245, 24B, 346, 347* 349* 

referred to or 

quoted, 251, 524, 

Stowell, Lord, quoted, au, 3$4- 
Siraeliey, Sir JC, quoted, 109, 125, 
*36, 1394 142, 

Bttborditiato eieil fudgeii, 137, 

—— civil aerviee, 125. 

Bucoeummi, law regaraltaig, 326, 328, 
330| 335»i 337* 340. 

Act, J32< 
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BwBBmutj of 6 xis(^ law, 109-^143* 

Supreme ooort, at Calcutta, 46-48, 
5o^Si^$S, 72; at Madras, 72; at 
Bom^ So; idl merged in high 

Suratl'^^m^ at, 19. 

Suseramty of King over Native 
States, 264. 

T* 

Table of comparison between sta- 
tutory enactments and digest, 
274-322. 

Taication, restriction on local legis- 
lature, 219. 

Tea trade, reserved to Company, 
73» 75> 77 ; finally withdrawn, 82. 

Telegraph, restriction on local legis- 
lature, 219. 

Temporary appointments, 230- 233. 

Tenancy of agricultural land, law 
regarding, 335. 

Territorial acquisitions, ^ee Cession 
of territory. 

— ■ waters, jurisdiction over, 244, 

265* 

Title Empress of India, 107. 

Todd’s Parliamentary Uovernmeut, 
270. 

Torts, law of, 336. 

Town clerk of Madras, 22. 

Trading by officials, attempt to sup- 
press, 42; prohibition of, 255, 
256. 

Transfer of Property Act, 335. 

Treaties, restriction on ]H)wcr of 
governor-general to make, i<So, 
187 ; incapacity of local Govern- 
ment to make, 188. 

Tributes, 159. 

'Drust# Act, 335, 336. 

Tupper, C. L,, referred to or quoted, 
139, X4G 323' 

V. 

Under Secretaries of State, salaries, 
146. 


United Company, formation of, 29 

3O' \ 

Province Agra and Oudh 

192, 

V. 

Vacancy, in council of |jiccrvtary 
State, 146; in office bl governor- 
general, 230, 231 ; in office of 
Governor of Madras or Bomba}-, 
231 ; in council of governor- 
general or governor, 232; in 
legislative councils, 333. 

Vice-president, of eouiicii of gover- 
nor-general, 70 ; of council of 
Secretary of State, 149. 

Viceroy, title of, 176. 

MsiiatioiiK of bishops, cxjKruM':) t<» 
be paid out of revenue, 254. ' 

V’olunteers, first authorization of, 
80 ; commissions to, 269. 

Acts, 130. 

VV. 

War, provisions as to, with regard 
to Secretary of State, 151. ic,j; 
restrictioiiH on power of governor 
general to make, 186, 187 ; ima- 
pat'ity of local Government to 
make, 188. 

Wards, legislation afftx'ting, 33 ^>* 

Westlake, referre<l to or quoted, 1 
343. 362. 3W>, 372, 385. 

Wliecler, Talboys, quoted, 17. 

Wills by Hindus, 333, 334. 6'tfc alxf 
Probate. 

Wilson, Sir It. K., referred to 01 
quoted, 323, 325, 340, 341. 

Wood, Sir Charles (Lord Halifax), 
dispatches referred to or quotcil, 
98, icx), 2cx>, 220, 269. 

Writer, former name of civil ser- 
vant, 42. 

Z. 

Zanzibar, application of Indian law 
to, 362. 
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GOVERNMENT OF INDIA 


SUPPLEMENTARY CHAPTER 

ZKDIAK OOrHOniS ACT, igo9 

Thb Indian Councils Act, 1909 (9 £dw. VII, c. 4), the rnnnjy 
of which will always be associated with the name of LijUi^ 
Morley of Blaokbum, made important changes in the co^^- 
tution and functions of the Indian legislative councils, and 
gave power to make changes in the executive governments 
of the Indian provinces. 

The introduction of the measure was preceded dis- 
cussions and correspondence, which b^n in Lord Mode’s 
first year of office as Secretary of State for India, and extended 
over a period of nearly three years. 

In 1906 the Viceroy, Lord Minto, drew up a minute in 
which he reviewed the political situation in India, and pointed 
out how the growth of education, encouraged by British rule, 
liad led to the rise of important classes claii^g equality of 
citizenship, and aspiring to take a larger part in shaping the 
policy of the government. He then appointed a committee 
of his council to consider the group of questions arising out 
of these novel conditions. From the discussion thus com- 
menced was developed a tentative project of reform, whiclt 
was outlined iq a Home Department letter to local govern- 
ments dated August 24, 1907. This letter, after having 
received approval by the Secretary of State in Council, was 
hud bdlote Parliament, and was published in En gland and 
Indian The local govenunents to whom it was addressed 
were inrtructed to consult important bodies and individual 
tepraaentative of various classes of the ccnnihunity brfote 

' But India (Mvm^ sad Legislative Ocuaeils, iw* Od. 3710. 

ae 


n«MR 
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S. 4 lequiies the appomtment of vice>piesideiits of the 
aeveial councils. 

By 8. 5 the OoTenior<Geneial in Ooonoil, the Governors in 
Council of Madras and Bombay, and the lieutenant-governors 
or lieutenant-governors in council other provinces arc 
required to make rules authoriziug at any meeting of their 
respective l^islative councils the discussion of the annual 
fim^cial statement, and of any matter of general interest . 
and the asking of questions. 

Under ss. i and 6 there is extensive poa-er to make regula- 
tions for carrying the Act intp effect. 

And TUider s. 7 certain proclamations, regulations, and rules 
are required to be laid before Parliament when made. 

It rrill be seen that the provisions of the Act of iqog are, 
as is usual in Acts relating to India, couelftd in w'ide and 
general terms, leaving all details, and some important matters 
of principle, to be determined by regulations and rules made 
by the authorities in India. 

The r^ulations and rules required to give effect in the first 
instance to the Act of 1909 are to be found in a Blue Book which 
ivas laid before Parliament in pursuance of s. 7 of the Act 

The Blue Book begins with a notification fixing November 15, 
1909, as the date at which the provisions of the Act were to 
come into operation. 

Then follow, under the headings Nos. 11 to IX, regulations 
and rules for the nomination and election of the members of 
the several legislative councils of India, other than those who 
are such members by virtue of being members of the executive 
councils. The regulations are, in the case of each council, 
of a general character, and relate to such matters as number, 
qualifications, term of office, and mode of filliog vacancies. 
The rules^ which are scheduled to the regulaticms, are more 
detailed, mid prescribe the mode in which the seveical elections 
ate to be made. 

* East India (Executive and Lefpsiative Oounoib) Regutations, Ac., for 
gilhig efiwt to the Indian Councib Act, 1909 (1910, Cd. 4987). 
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In X are to be found impoitan|> rples regulating tbe 
businetsB of the Governor-General’s fegislative councU, and 
relating to (1) the discussion of the anmuj, financial statement, 

(2) the discussion of matters of gmiexal puUio intereat, and 

(3) the' asking of questions. 

No. XI is a Home Department reBoluti<m ol the Government 
of India, dated November 15, 1909, which describes in genesid 
terms the nature of the changes made by the Act of 
and the regulations under it, and has appended to it a talili 
ehovling the constitutions of the several legislative councils^ ^ 
The changes made in the l^islative councils by the Act of 
1909, and the r^ulations and rules under it, may be cons^ered 
under the heads of (A) Constitution and (£) Functions^ 


. 4 . CONSTITUTION 

The constitution of the councils is changed in three respects : 

1. Numbers ; 

2. Proportion of official and non-official members ; 

3. Methods of appointment or election. 

I. Numbers. The Indian Councils Act, 1892, increased 
the size of the legislative councils constituted under the 
Act of 1861, The maximum of additional members was 
raised from X2 to x6 in the Governor-General’s council, 
and from 8 to 20 in the Madras and Bombay councils* 
The limit of number of the Bengal council was raised to 20, 
that of the United (then North-Western) Provinces to 15. The 
Punjab and Burma obtained legislative councils in 1897, and 
Eastern Bengal and Assam in 1905, the maximum strength 
being fixed at X5 in the first two, and 20 in the third* 

These numbers are now doubled or more than doubled* 
The additicmal members of the Govemor-General’tfoouiiml are 
to be not more than 60, the additional members of the oounoils 
of Madras and Bombay, and the members of the oounoib ed 
Bengid, the United Provinces, and Eastern Ben^ and Assam 
are to be not more than 50* In Punjab and Burma 4 b» 
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mfcijtnn wi is raised to 30, In computing the number of 
members of the Govemor-Qenerars council, 8 must be added 
to the * additional ^ jnembers, namely, the 6 ordinary membern 
of the executive councU, the commander-in-cluef, and the 
lieutenant-governor of the province in which the council sits. 
Similarly there are now on the Madras and Bombay legislative 
councils 4 ex-officio membei*s, namely, in each case, the 3 
members of the executive council and the advocate-general ; 
and on the Bengal legislative council there uill be the 3 
ordinary members of the new' executive council. 

Thus the actual strength of the legislative councils under the 
new law is as follows : ^ 


Legislative Council of — 

Xumber under Jicgula- 
lions of I *>09. 

Maximum 7iu 
under .If# <>/ i< 

India 

OS 

68 

Madras 

48 

54 

Bombay 

48 

54 

Bengal 

53 

53 

United Provinces , . . 

48 

50 

Eastern Bengal and Assam 

42 

50 

Punjab 

26 

30 

Burma 

! 

30 


2. Proportion of official and non-official members. 

Under the Act of 1861 at least one-half of the additional 
members of the legislative councils of the Grovemor-Generars 
council and of the councils of Madras and Bombay, and at 
least one-third of the members of the other legislative councils, 
must be non-official. An official majority w'as not required 
by statute, but in practice was always maintained before the 
Act of X909, except in Bombay, where the official members 
. had been for some years in a minority. 

Under the regulations of 1909 there must be an official 
majority in the Govemor-Generars legislative council, and 
a non-official majority in all the other legislative councils. 

^ ISxchidiiiig in each case the head of the Oovemment, i. e. the Governor- 
Giberal, Governor, or lieutenant-Govemor. 
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The exktti&g proportions, as fixed by tbe regulations, axe as 
follows : 


Legida$im Council 

Officials, 


MajorUff 

1 

India 

30 

32 

Official, 

4 

Madras 

20 

26 

Non-officiA 

6 

Bombay 

IS 

2S 

10 

Bengal 

1 20 

3 * 

II 

United Provinces . . . 

S 20 

26 

6 

fiastem Bengal and Assam 

17 

23 

6 

Punjab 

1 

! H 

4 

Burma 

1 6 

0 

3 


These figures exclude in each case the head of the government , 
i.e. the Gk)vemor-General, Governor, or Lieutenant-Governor. 
They also leave out of account the two ‘ expert ’ members who 
may be appointed from time to time as occasion requires, and 
who may be either official or non-official A Any alteration in the 
number of the executive council would affect the proportions. 

It >^ill be observed that these proportions are fixed by the 
regulations, not by statute. They were so fixed in pursuance 
of the policy announced by the Secretary of State, who was of 
opinion that while it was necessary to maintain an official 
majority in the Govemor-Generars council, this was not 
necessary or desirable in the case of the other councils. Refusal 
by the provincial councils to pass necessaiy legislation may 
be met by exercise of the power vested in the Govemor- 
Generars Council to legislate for any part of India. Undesir- 
able legislation may be checked by the poww of veto reserved 
to the head of the government. 

3. Methods of appoifUmeni or election. 

Under the Act of 1861 the ‘ additional ’ members of the 
lelialative councils were nominated by the Governor-General, 
governor, or lieutenant-governor, the only restriction on his 

* There Is no provision for the appointment of experts, as such, on the 
Governor-General’s legislative council, but experta could he placed on the 
Council, when occasion requires, under his powers of nominating members. 
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d^f^ion being the lequirement to mninlnm n due pwponm 
at unofficial members* 

By the Act of 1892 the nominationB were required to bt^ 
aocoidance with regulation made by the Governor-General 
in council and approved by the Secretaiy of State. Under the 
regulations so made a certain number of these nominations 
had to be made on the recommendation of specified persons, 
bodies, and associations, the intention being to give a represen- 
tative character to the persons so nominated. There was no 
obligation to accept the recommendation, but in practice it 
was never refused* In the case of other nominations regard 
was to be had to the due end fair representation of the different 
classes of the community^. Under the Act of 1909 the 
additional members must include not only nominated mem- 
bers, but also members elected in accordance with regulations 
made under the Act, and the regulations of November, 1909, 
give effect to this requirement. 

There is a separate set of regulations for every legislative 
council, and scheduled to each set are detailed rules as to the 
method of election. 

The provisions of the regulations themselves are of a more 
general character, and those framed for the Governor-General’s 
council may be treated as typical. 

They begin by fixing the number of ‘ additional * members, 
classifying them as elected or nominated, describing in general 
terms the classes or bodies by whom the elected members are 
to be elected, and defining, by reference to the schedules, the 
constitution of the electorates and the method of election. The 
constitutions thus provided, both for the Govemor-Qenexars 
council and for the other legislative councils, will be found, 
in a tabular form, in an appendix to this chapter K 

The substitution of a system of election for a system of 
nomination obviously involves the imposition of certain dis* 
qualifications for election. These disqualifications are laid 

^ Bed Ckwrnmeni of Indian fp. 215, 2x6» 1x9. 

^ AppeodixlL 
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donn i<w tl» 0«TOBMr43teiiMri’« ooimdl Iqr Begolation IV, 

which provid0B that— 

No pen<m duJl be eligiUe for election^aa a mmabef of the 
coonoil if each peisoo 

(а) is not a British subject ; or 

(б) is a female ; or 

(c) has been adjudged by a competent civil court to be of 
unsound mind ; or 

(d) is under twenty-five years of age ; or 

(e) is an uncertificated bankrupt or an undischarged in- 
solvent; or 

(/) has been dismissed from the Government service ; or 

{g) has been sentenced by a criminal court to imprisonment 
for an offence punishable with imprisonment for a term 
exceeding six months, or to transportation, or has been 
ordered to find security for good behaviour under the 
Code of Criminal Procedure, such sentence or order not 
having subsequently been reversed, or remitted, or the 
offender pardoned ; or 

(h) has been debarred from practising as a legal practitioner 
by order of any competent authority ; or 

( 1 ) has been declared by the Governor-General in Council to 
be of such reputation and antecedents that his election 
would, in the opinion of the Governor-General in Council, 
be contraxy to the public interest. 

But in cases (/) (g) (A) and (i) the disqualification may be 
removed by an order of the Governor-General in Council in 
that behalf. 

Identical provisions are embodied in all the other sets 
of regulations, except that the powers exercisable by the 
Governor-General in Council may be exercised by the Governor 
in Council or Lieutenant-Governor. 

The positive qualifications both of electors and of candidates 
^re fixed by the scheduled rules, but by the regulatioxis females, 
minors, and persons adjudged to be of unsound mind aie dis- 
qualified from voting. 
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Erezy peiBon elected or nomuiated must» before taking his 
seat, make an oath or affirmation of his allegiance to the Crown. 

The oxdinary term of office of an additional ' member, 
whether nominakd or elected, is tliree years. But official 
members and members nominated as being persons who have 
expert knowledge of subjects connected with proposed or 
pending legislation are to hold office for three years or such 
shorter period as the Governor-General may at the time of 
nomination determine. A member elected or nominated to 
fill a casual vacancy sits only for the unexpired portion of his 
predecessor’s term. The effect of these provisions, which are 
repeated in substance in all the sets of regulations, is that for 
elected members of the legislative coimciLs there must be 
a general election every three years. 

The regulations provide for declaring seats vacant, for choice 
or determination of seat in case of a candidate elected by more 
than one electorate, and for the case of failure to elect. 

An election is declared to be invalid if any corrupt practice 
is committed in connexion therewith by the candidate elected, 
and provision is made for the determination of disputes as 
to the validity of elections. 

The tables in the appendix to this chapter, and, still more, 
the elaborate rules scheduled to the regulations under the 
Act of 1909, show the number and diversity of the electorates 
to the legislative councils, and the varic^ty of metliods adopted 
for constituting the electorates, and for regulating their 
procedure in elections. The object aimed at was to obtain, 
so far as possible, a fair representation of the different classes 
and interests in the countiy, and the regulations and rules 
w ere framed for this purpose in accordance with local advice, 
and with reference to the local conditions of each province. 
The consequent variety of the rules makes it impossible to 
generalize their provisions or to summarize their contents. 
All of them may be regarded as experimental, some of them 
are avowedly temporary and provisional. For instance, it has 
not yet been found practicable to constitute satisfactory 
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electoiutes (i) for the repfesentatives of Indian commerce, 
except in the Bmnbay council, {2) for the representatives of 
the Punjab landholders and Muhammadans on the Governor* 
Genetal’s council, or (3) for the representative of the planting 
community on the Bengal council. Under the existing regula* 
tions each of these interests is represented by nominated 
members, but election is to be substituted for nomination as 
soon as a workable electorate can be formed. 

The most difficult of the problems to be faced was the 
representation of Muhammadans, who claimed to be repre- 
sented as a separate class or eommimity. This problem has 
been attacked in various ways. One method adopted is 
a system of rotation. The representative of the Bombay 
landholders on the Govemor-Generars council was elected at 
the first, and is to be elected at the third and subsequent 
alternate elections, by the landliolders of Sind, a great majority 
of whom are Muhammadans, while at other elections he is 
to be elected by the Sardars of Gujerat or the Sardars of the 
Deccan, a majority of whom arc Hindus. In the Punjab the 
numbers of the Muhammadan and non-Muhammadan land- 
holders are about equal, and the representative of this con- 
stituency is expected to be alternately a Muhammadan and 
a non-Muhammadan. When these two seats, the Bombay 
seat and the Punjab seat, are held by non-Muhammadans 
there are to be two members elected by special electorates 
consisting of Muhammadan landholders in the United Pro- 
vinces and in Eastern Bengal and Assam respectively. 

In some provinces there are special interests, such as the 
tea and jute industries in Eastern Bengal and Assam, and 
the planting communities in Madras and Bengal, for whom 
special provision has been made. 

'Tlie representation of smaller classes and minor interests 
will have to be met by nomination, in accordance with the 
needs of the time and the importance of different claims. 

Where the electorates are scattered, as in the case of the 
landholders and the Muhammadans, provision is made for the 
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prepaisti(nt and publicaticm of eleototal rolls omtailiing the 
names of all persons qualified to vote. 

The qualifications prescribed for electors in the case of 
landliolders and Muliammadans vary greatly from province 
to province. Landholders must usually possess a substantial 
property qualification. In some cases titles and honorary 
distinctions, fellowships of Universities, and pensions for 
public ser\ace are recognized as qualifications. 

The qualifications for candidates are, as a rule, the same as 
those for electors, but in some cases, where such restrictions 
would be inappropriate, other qualifications are prescribed. 
Thus a person elected to the Govemor-Generars council by the 
unofficial members of a provincial council is required to have 
a place of residence within the province, and such practical 
connexion with the province as qualifies him to represent it. 
The election is either direct, or indirect through elected dele- 
gates. In some cases the electors or delegates vote at a single 
centre before a returning officer, in others they vote at different 
places before an attesting officer, who dispatches the voting 
paper to the returning officer. 

In Bengal each delegate has a varying number of votes, the 
number depending in the case of district boards and munici- 
palities on the income of these bodies, and in the case of the 
Muhammadan community on the strength and importance of 
the Muhammadan population of a district or group of districts. 
Elsewhere the same object has been attained by varying the 
number of delegates on like grounds, each delegate then 
having one vote. 

The member of the Govemor-Generars council chosen to 
represent the Muhammadan community of Bombay is elected 
by the Muhammadan members of the Bombay council. The 
Government of India were assured that this method would 
secure better representation than election by delegates ad hoc. 

The procedure for voting b generally similar to that pre- 
scribed the English Bidlot Act. But in some cases, such 
as the elections by the corporations of the presidmcy towns* 
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the ehaiKibers ci commerce and the trade associationB, the 
voting is regulated by the procedure usually adopted by these 
bodies for the transaction of their ordinaiQ^ business. 

B. FUNCTIONS 

The functions of the legislative councils fall into three 
divisions, (a) legislative, (b) deliberative, and (c) interrogatorj% 

(a) Legislative 

The Act of 1909, and the regulations under it, make no 
alteration in the legislative functions and powers of the 
provincial cotincils. Tiiese are still mainly regulated by the 
Act of 1861 

( 5 ) Ddiberaiive 

Between 1861 and 1892 the powers of the legislative councils 
were confined strictly to legislation K The Act of 1892 intro- 
duced non-legislative functions by empowering the head of the 
government in every case to make rules authorizing the dis- 
cussion of the annual financial statement, provided that no 
member might propose a motion or divide the council. Under 
this power one or two days were allotted annually in every 
council to the discussion of a budget already settled by the 
executive government. 

The Act of 1909 repealed the provisions of the Act of 1892 
on this point and required rules to be made authorizing at any 
meeting of the legislative councils the discussion of the annual 
financial statement and of any matter of general public interest.® 

The rules made under this direction introduce tw-o important 
changes — 

(i) The discussion of the budget is to extend over several 
days, it takes place before the budget is finally settled, and 
members have the right to propose resolutions and to divide 
the council upon them ; 

* See Digest, ss. 63-67, 76-78. • See Digeeti ^ 64* 77. 

• 9 Edw. vn, 0. 4, 8. 5. 
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(ii) At meetings of tlte legislative councils matters of general 
public importance may be discussed, and divisions may be 
taken cm resolutions proposed by members. 

In each case the resolutions are to take the form of recom- 
mendations to the Government, and the Government is not 
bound to act upon them. 

The rules framed for the Govemor-Generars council are 
printed in the Blue Book of 1910 and are of such interest and 
importance as to justify their reproduction in an appendix to 
this chapter 2. It may be useful to summarize here some of 
their leading provisions. 

Financial Statement or Budget. Tlie rules distinguisli between 
the financial statement and the budget. The first means the 
preliminary financial estimates of tl)e Governor-General in 
Council for the financial year next following. The second 
means the financial statement as finally settled by the 
Governor-General in Council. On a day appointed in each 
year by the Governor-General, the financial statement, with 
an explanatory memorandum, is to be presented to the 
council by the finance member, and a printed copy is to 
be supplied to each member. No discussion takes place on 
this day. 

The first stage of discussion takes place on a subsequent 
day after the finance member has made any explanations 
he thinks necessary. On this day any member may move 
any resolution entered in his name in the list of business 
relating to any alteration in taxation, new loan or additional 
grant to local governments proposed or mentioned in the 
financial statement or explanatory memorandum, and a dis* 
cussion takes place on any resolution so moved. 

The second stage of discussion begins after these resolutions 
have been disposed of. The member of council in charge of 
a department explains the head or heads of the financial state* 

^ 1910, Cd , 4987. 

* The rules for the other councils are not included in the 

Blue Bo<A/ TOt are framed on similar lines. 
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ment to hk department, and resolutions may th^ 

be moved and discussed* 

The range of diseumon is subject to inyiortant restiietiouB. 
There is a schedule to the rules defining which heads of the 
financial statement are open to or are excluded from discus- 
sion. Among the excluded heads are military, political, and 
purely provincial affairs, under the heading ‘ revenue stamps, 
customs, assessed taxes, and courts, and, under the heading 
‘ expenditure assignments and compensations, interest on 
debt, ecclesiastical exyxmditure, and state railways. Besides 
these the niles themselves exclude from discussion any of the 
following subjects ; 

{a) Any subject removed from the discussion of the Governor- 
Generars legislative council by s. 22 of the Indian Act, 
1861 

(b) Any matter affming the relations of His Majesty's 
Government or of the Governor-General in Council \rith 
any Foreign State or any Native State in India ; or 

(c) any matter under adjudication by a court of law' having 
jurisdiction in any part of His Majesty’s dominions. 

Any resolution moved must comply with the following 
conditions : 

(а) It must be in the fonn of a spc^cific recommendation 
addressed to the Governor-General in Council ; 

(б) it must be clearly and precisely expressed and must 
raise a definite issue ; 

(c) it must not contain arguments, inferences, ironioal 
expressions, or defamatory statements, nor refer to the 
conduct or character of persons except in their ofiScial 
or public capacity ; 

(d) it must not challenge the accuracy of the financial 
% statement ; 

(e) it must be directly relevant to some entry in the financial 
statement. 


' i. 0. matters which the Govemor-Geueral in Counoil 
repeal or afieot by any law. Bee Digest, s. 63. 
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?Firo dux days’ luCioe d aqy intut be giver 

l%e prasMkiit may disidlow any reedalkm or piut at a resolu 
tktt without giving ^y reason other than that in his opinio! 
it cannot he moved, or that it should be moved in a provincia 
council, and his decision cannot be cltallenged. 

The budget as finally settled must be presented to tlu 
councU on or before March 24 by the finance member, wlu: 
then describes any changes made in the figures of the financial 
statement, and explains why any resolutions passed by tiic 
council have not been accepted. No discussion takes place 
on this day, but on a subsequent day there is to be a general 
discussion at which observations may be made, but resolutions 
may not be moved. Nor is the budget as a whole to be sub- 
mitted to the vote of the council. 

Many of the rules for regulating procedure in debate are of 
a kind with which members of the House of Commons are 
familiar, but some of them present distinctive features. No 
speech may exceed fifteen minutes, except those of the mover 
and the member in charge, who may speak for thirty minutes. 
Any member may send his speech in print to the secretary 
not less than two clear days before the day fixed for the 
discussion of a resolution, with as many copies as there arc< 
members, and one copy is to be supplied to every member. 
Any such speech may at the discretion of the president be 
taken as read. 

Matters of general public interest. Discussions on these 
matters must be raised by resolution, and must take place 
after all the other business of the day has been concluded. 
The general rules regulating the form of the resolutions, and 
the discussions upon them, are, in the main, the same as those 
for the discussion of resolutions on the financial statement, the 
chief difference be^ that the range of discussiinuais wider 
and that amendpimxts are allowed. The only subjects speci- 
4|caDy ezdjuied fro||f'diBcussion are those bdonging to thd' 
thx^e I Inntmti im iwmi[|]Wfl above id!aoonezion with the financial 
statemmit, namefy, Itetteis fot^tdiioh the councils cannot 
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legislate, nuMm feiatiiig to fora^ and naittt States, and 
matters oader adiudieation by a court df law* But the 
president has the same discietionaiy power of disallowing 
resolutions as he has in the case of resolutions on the financial 
statement. 

The right to move amendments on resolutions is made 
subject to restrictions which are intended to provide safe- 
guards against abuse of the right. Fifteen days’ notice of 
a resolution is required, and priority depends on the time of 
receipt. When a question has bec*n discussed, or a resolution 
has been disallowed or withdrawn, no resolution or amend* 
ment raising substantially the same question may be moved 
within one year. 

(c) IfUerrogatory 

Since 1892 members of the legislative councils have had 
the right to ask questions under conditions and restrictions 
prescribtHi by rules. This right is now enlarged by allowing 
a member to put a sui)plementaiy question ‘ for the purpose 
of further elucidating any matter of fact regarding whi(‘h 
a request for infonnation has bt^en made in his original 
question.’ But the president may disallow' a supplementary 
question, and tlu^ member to whom it is addressed may decline 
to answer it without notice. The rules which now govern 
the asking of ciuestioiLs in tlio Govemor-Generars council are 
printed in the Blue Book of 1910, and are to be found in 
Appendix III to this chapter. 

The quorum for the transaction of business, legislative or 
other, at meetings of the Govemor-Generars legislative 
council is fixed by one of- the Regulations of November 15, 
1909, for the constitution of that council Beg^lation XIII 
prpvides that, in addition to the Govemox^jfiimenkl, President, 
Vice-President, or other member appointeirto preside, there 
must be present fifteen or moire meill^ of tho^ council, 
of whom eight at least most be additioind laembersu Thc^ 
are similar provisions in the xegulatious kr the other oouneils# 

9i 
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INDIAN COUNCILS ACT, 1909 

[9 EDW. VII. CH. 4 .] 

An Act to amend the Indian Councils Acts, 1861 and 
1892, and the Government of India Act, 1833. 

[May 25, 1909.3 

B e it enacted by the King’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

1. — (i) The additional meml)er8 of the councils for the purpose Amend' 
of making laws and regulations (hereinafter referred to as Legis- ment of 
lative Councils) of the Governor-General and of the Governors of 
Fort Saint George and Bombay, and the members of the Legis- 
lative Councils already constituted, or which may hereafter be 
constituted, of the several Lieutenant-Governors of Provinces, Councib. 
instead of being all nominated by the Governor-General, Governor, 
or Lieutenant-Governor in manner provided by the Indian Councils 
Acts, 1861 and 1892, shall include members so nominated and also 24 A 25 
members elected in accordance with regulations made under this Viot.c. 67 
Act, and references in those Acts to the members so nominated JS * 5 ^ 
and their nomination shall be construed as including references ^ *** 
to the members so elected and their election. 

(2) The number of additional members or members so nomi- 
nated and elected, the number of such members required to con- 
stitute a quorum, the term of office of such members and the 
manner of filling up casual vacancies occurring by reason of 
absence from In^a, inability to attend to duty, death, accep- 
tance of office, or resignation duly accepted, or otherwise, shall, 
in the case of each such council, be such as may be prescribed by 
rej^ations made under this Act : 

Provided that the aggregate number of members so nominated 
and elected shall not, in the case of any Legislative Oouncil 
mentioned in the first column of the First Schedule to this Act, 
exceed the number specified in the second column of that schedule. 

2.*~-(i) The number of ordinary members of the councils of Constitu- 
the Governors of Fort Saint George and Bombay shall be such 
number not exc^ding four as the Secretary of State ifi Goundl 
may from time to time direct, of whom two at le^ shatt be tive 
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CovrnDa peisonB who at the time of their appointment ha|e been in the 
^ service of the Crown in India for at least twelve years. 

Fort Saint of either of such councils there is an 

Geoige equality of votes on«any question the Governor or other person 
^ ^ presiding shall have two votes or the casting vote. 

Power to 8.— (i) It shall be lawful for the Governor-General in Council, 

constitute with the approval of the Secretary of State in Council, by pro- 
provincial clamation, to create a council in the Bengal Division of the 
Presidency of Fort William for the purpose of assisting the 
Lieutenant-Governor in the executive government of the pro- 
vince, and by such proclamation- 

fa) to make provision for determining what shall be the number 
(not exceeding four) and qualifications of the members of 
the council ; and 

(6) to make provision for the appointment of temporary or 
acting members of the council during the absence of Huy 
member from illness or otherwise, and for the procedure 
to be adopted in case of a difference of opinion between 
a Lieutenant-Governor and his council, and in the case of 
equality of votes, and m the case of a Lieutenant-Governor 
being obliged to absent himself from his council from 
indisposition or any other cause. 

(2) It shall be lawful for the Governor-General in Council, with 
the like approval, by a like proclamation to create a^council in any 
other province under a Lieutenant-Governor for the purpose of 
assisting the Lieutenant-Governor in the executive government 
of the province : Provided that before any such proclamation is 
made a draft thereof shall be laid before each House of Parlia- 
ment for not less than sixty days during the session of Parliament, 
and, if before the expiration of that time an address is presented 
to His Majesty by either House of Parliament against the draft 
or any part thereof, no further proceedings shall be taken thereon, 
^thoiit prejudice to the making of any new draft. 

(3) Where any such proclamation has been made with respect 
to any province the Lieutenant-Governor may, with the consent 
of the Governor-General in Council, from time to time make rules 
and orders for the more convenient transaction of business in his 
council, and any order made or act done in accordance with 
the rules and orders so made shall be deemed to be an act or order 
of the Lieutenant-Governor in Council. 

(4) Every member of any such council shall be aj^intod by 
the Governor-General, with the approval of His Majesty, and 
shall, as such, be a member of the Legislative Council of the 
Lieutenant-Governor, in addition to the memben nominated by 
the Lieutenant-Governor and elected undet the provisions of 
this Act. 

4, The Governor-General, and the Governors of Fort Saint 
George and Bombay, and the Lieutenant-Governor of ev^ry pro- 
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vince re«pect|yely riiAlI appoint a member of their respective Vioe-Pie*. 
councils to be Vice-President thereof, and, for the purpose 
temporarily holding and executing the office of Governor-General 
or Governor of Fort &int George or Bombay and of presiding 
at meetings of founcil in the absence of the Governor-General, 
^vemor, or Lieutenant-Governor, the Vice-President so ap- 
pointed shall be deemed to be the senior member of Council and 
the member highest in rank, and the Indian Councils Act, i 86 i, 
and sections sixty -two and sixty-three of the Government of India 3 M 
Act, 1833, shall have effect accordingly. 

6.-~(l) Notwithstanding anything in the Indian Councils Act, Power to 
1861, the Governor-General in Council, the Governors in Council eitrad 
of Fort Saint George and ik)mbay respectively , and the Lieutenant- 
Governor or Lieutenant-Governor in Council of every province, 
shall make rules authorizing at any meeting of their respective Coimcih. 
legislative councils the discussion of the annual financial state- 
ment of the Governor-General in Council or of their respective 
local governments, as the case may be, and of any matter of 
general pul)lic interest, and the asking of questions, under such 
conditions and restrictions as may be prescribed in the rules 
applicable to the several councils. 

(2) Such rules as aforesaid may provide for the appointment 
of a member of any such council to preside at any such discussion 
in the place of the Governor-General, Governor, or Lieutenant- 
Governor, as the case may be, and of any Vice-President 

(3) Rules under this section, where made by a Governor in 
Council, or by a Lieutenant-Governor, or a Lieutenant-Governor 
in Council, shall be subject to the sanction of the Governor- 
General in Council, and where made by the Governor -General in 
Council shall be subject to the winction of the Secretary of State 
in Council, and shall not be subject to alteration or amendipeht 
by the Legislative Council of the Governor-General, Governor, or 
Lieutenant-Governor. 


0. The Governor-General in Council shall, subject tp the Power to 
approval of the Secretary of State in Council, make regulations 
as to the conditions under which and manner in which persons 
resident in India may be nominated or elected as members of 
the Legislative Councils of the Governor-General, Governors, and 
Lieutenant-Governors, and as to the qualifications for being, and 
for being nominated or elected, a member of any such council, 
and as to any other matter for which regulations are authorized 
to be made under this Act, and also as to the manner in whicb 
Miose regulations are to be carried into effet^t. Regulations under 
this section slall not be subject to alteration or amendment by 
the Legislative Council of the Governor-General, 

7. All proclamations, regulations, and rules made under this Laying 
Act, other than rules made by e Lieutenant-Governor lor the 
more convenient transaction of business in his council shall be ^ 
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Section 1. 


laid beioie both Houses of Parliament as soon as may be after 
they are made. 

8.~(i) This Act may be cited as tbe Indian Councils Act, 1909^ 
and shall be construed with the Indian Councils Acts, 1861 and 
1892, and those Acts, the Indian Councils Act, 1869, the Indian 
Councils Act, 1871, the Indian Councils Act, 1874, the Indian 
Councils Act, 19^, and this Act may be cit^ together as the 
Indian Councils Acts, 1861 to 1909. 

(2) This Act shall come into operation on such date or dates 
as the Governor-General in Council, with the approval of the 
Secretary of State in Council, may appoint, and different dates 
may be appointed for different purposes and provisions of this 
Act and for different councils. 

On the date appointed for the coining into operation of this 
Act as respects any Legislative Council, all the nominated mem- 
bers of the council then in office shall go out of office, but may, if 
otherwise qualified, be renominated or be elected in aawdance 
with the provisions of this Act. 

(3) The enactments mentioned in the Second Schedule to this 
Act are hereby repealed to the extent mentioned in the third 
cohunn of that schedule. 


SCHEDULES 
FIRST SCHEDULE 

Maximum Numbers of Nominated and Elected Members of 
Legislative Councils 


Legislative Council. 


Maximum X umber. 


Legislative Council of the Governor-General . . . 
Legislative Council of the Governor of Fort St. George 
Legislative Council of the Governor of Bombay . . 
Le^lative Council of the Lieutenant-Governor of the 
Bengal Division of the Presidency of Fort William 
Le^lative Council of the Lieutenant-Governor of the 

united Provinces of Agra and Oudh 

Legislative Council of the Lieutenant-Governor of the 
Province of Eastern Bengal and Assam .... 
iMslative Council of the Lieutenant-Governor of the 

Province of the Punjab 

Lcmlative Council of the Lieutenant-Governor of the 

Province of Burma 

Limlative Council of the Lieutenant-Governor of any 
ProvincefiWhich may hereafter be constituted . 


60 

SO 

50 

50 

50 

50 

30 

30 

30 
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SECOND SCHEDULE 

ENACTtfKNTS REPEALED 


Session and 
Chapter, 


24 & 25 Viet 
C.67. 


Short Tine, 


Extent of Repeal, 


The Indian Councils In section ten, the words * not less than 
Act 1B61. six nor more than twelve in number\ 

In section eleven, the words ‘ for the 
term of two ^ears from the date of 
such nomination 

In section fifteen, the words from ‘ and 
the power of making laws and regula* 
tions ' to * shall be present \ 

In section twenty-nine, the words ‘ not 
less than four nor more than eight in 


number*. 

In section thirty, the words ‘for the 
term of two ^ears from the date of 
such nomination *. 

In section thirty-four, the words from 
* and the power of making laws and 
regulations* to ‘shall be present*. 

In section forty-five, the words from 
‘ and the power of making laws and 
regulations * to ‘ shall be pietent *. 


55 A 56 Viet. The Indian Councils 
c. 14. Act, 1892. 


Sections one and two. 

In section four, the words ‘ appointed 
under the said Act or this Act * and 
paragraph (2). 


Section A. 



APPENDIX II 


CONSTITUTION OF THE LEGISLATIVE COUN 
OILS UNDER THE REGULATIONS OP 
NOVEMBER 1909 

Ikdia 

Ex-officio 

The six ordinary memhers of the Govemor-Generars 
Council, the Cominander-m-Chief, and the Lieutenant- 
Governor of the provinoe in which the council sits • 8 

Addiiionnl 

Nominated members, of whom not more than twenty- 
eight must be officials ^ and of whom three, being non- 
officials, shall be selected respectively from the land- 
holders of the Punjab^, the Muhammadans of the 
Punjab, and the Indian commercial community. . 35 

Elected meml>ers, elected by 

(a) the provincial legislative councils and the district 

councils and municipal committees in the Cen- 
tral Provinces ® 12 

(b) the landholders of Madras, Bombay, Bengal, 

Eastern Bengal and Assam, the United Pro- 
vinces, the Punjab, and the Central Provinces . 6 

(c) the Muhammadans of Madras, Bombay, Bengal, 

Eastern Bengal and Assam, and the United 

Provinces 5 

{d) the Chambers of Commerce, Calcutta and Bom- 
bay 2 

— 25 

Total . (>8 

or, including the Governor-General ... 69 

’ Eight of these are to be officials representing provinces. 

* In the second, fourth, and succoring alternate elections, two of the 
nominated seats will be transferred to the elective list, and will be filled by 
special electorates consisting of Muhammadan landholders in Eastern Bengal 
and Assam, and in the United Provinces respectively. See par* 5 of the 
Home Department resolution of November 15, 1909. 

* These elections are made by the unofficial members of the councils. 
There is no legislatiye council for the Central Provinces. 
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Ex-officio 

Members of the executive couDcil . . ^ . 

Advocate-General * . 

AddUtoml 

Nominated members, of whom not more than sixteen are 
to be officials, and one is to be a representative of 
Indian commerce 

Nominated experts, who may \9t either officials or non- 

officials , 

Elected members, elected liy 

(а) The Corporation of Madras . . . . 

(б) Municipalities and distmt boanK . 

(c) The UniverHity 

(d) The landholders 

(c) The planting community 

(/) Muhammadans 

(g) The Madras Chamlier of Commerce . 

(h) The Madras Trades Association 

Total 

or, including the Governor .... 

Bombay 

Ex-officio 

Members of the exec utive council 

Advocate-General 

Additional 

Nominated members, of whom not more than fourteen 

are to be ofht lals 

Nominated exprts, uho may be cither officials or non- 
officials 

Elected members, elected by 

(а) The Corporation of Bombay .... 

(б) Municipalities 

(c) District Boards 

(d) The University 

(e) The landholders 

(/) Muhammadans ...... 

(g) The Bombay (hamlier of Commerce . 

(h) The Karachi Chamber of Commerce . 

(i) The Millowners’ Associations of Bombay and 

Ahmadabad 

(}) The Indian commercial community . 


or, including the Governor 


Total *. 


3 

X 


23 


I 

8 

I 

4 

1 

2 
I 
I 


2 

4 


10 

48 

49 


3 

1 


21 


I 

4 

4 

I 

3 

4 

I 

I 

I 

I 

— 21 
“48 

49 



m 


Gonmam mt mm 


BsmuL 

Bx^ofido 

Members of the executive cooucil 

AddUicnal 

Nominated members, not more than seventeen to be 
officials, and one to be a representative of the planting 


communit}^ and one of Indian commerce . . • zz 

Nominated experts, who may be either officials or non- 
officials z 

Elected members, elected by 

(a) The Corporation of Calcutta . . • • i 

(b) Municipahties 6 

(c) District Boards 6 

(d) The University I 

(c) The landholders 5 

(/) Muhammadans 4 

(ff) The Bengal Chamber of Coinmerct^ . . . ^ 

(A) The Calcutta Trades Association . « . i 

~ 2(f 

Total . 5j 

or, including the Lieutenant-Governor . • 54 


United PBoviNt’ES 

Nominated members ; not more than twenty to be 
officials, and one to be a representative of Indian com- 


merce 2b 

Nominated experts, w^ho may be officials or nou-officiab z 

Elected members, elected by 

fa) Large municipalities in rotation ... 4 

( 5 ) District boards and smaller municipalities . . 8 

(c) Allahabad University I 

(d) The landholders 2 

(e) Muhammadans 4 

(/) The Upper India Chamber of Commerce . . i 

— 20 

Total . 48 

or, including the Licutenant-Oovemor . • 49 
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BisnoK BmoAi. a»d Absax 

Nominated memben ; not more than lerenteen to be 
officiab, and one to be a repceaentative of Indian com- 
mere© 22 

Nominated experts, who may be either officials or non- 

officials ♦ *•••••., 2 

Elected members, elected by 

(a) Municipalities 3 

(b) District and local boards 5 

(c) The landholders 2 

(d) Muhammadans 4 

(c) The tea interest 2 

(/) The jute interest i 

Ig) The Commissioners of the Port of Chittagong . i 

— 18 

Total . 42 

or, including the Lieutenant-Governor . . 43 


Punjab 

Nominated memWrs, not more than ten to be officials . 
Nominated exj)erts, who may be either officiab or non- 

officials 

Elected members, elected by 

(a) The Punjab Chamber of Commerce . . . i 

(b) The Punjab University I 

(c) Municipal and Cantonment Committees . , 3 


Total . 26 

or, including the Lieutenant-Governor . . 27 


Burma 

Nominated officials 

Nominated non-officiab 

(а) To represent the Burmese population 

(б) To represent the Indian and Chinese communi 

ties 

4 c) To represent other interests . . . . 

Nominated experts, who may be either officials or non 

officiab . 

Elected by the Burma Chamber of Commerce 



19 

2 


Total 

or, including the Lieutenant-Governor 
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RULES OF BUSINESS OF NOVEMBER 15, 1909 

The i$th November, 1909. 

No. 23. — In exercise of the powers conferred bj’- section 5 of 
the Indian Councils Act, 1909, the Governor-General in Council 
has, with the sanction of the Secretary of State for India in 
Council, made the following rules aiithoriaang, at any meeting of 
the Legislative Council of the Governor-General, the discussion of 
the annual financial statement of the Governor- General in Council. 


RULES FOR THE DISCUSSION OF THE ANNUAL FINAN- 
CIAL STATEMENT IN THE LEGISLATIVE COUNCIL 
OF THE GOVERNOR-GENERAL 

Definitions 

1 . In these rules — 

(i) ‘ President ’ means — 

(a) the Governor-General, or 

(b) the President nominated by the Governor- General 
in Council under section 6 of the Indian Councils 
Act, 1861, or 

(c) the Vice-President appointed by the Governor-General 
under section 4 of the Indian Councils Act, 1909, or 

{d) the Member appointed to preside under rule 27 ; 

{2) ‘ Member in charge ’ means the Member of the C\)uncil of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject 
under discussion belongs, and includes any Member to whom 
such Member in charge may delegate any function assigned to 
him under these rules ; 

(3) ‘ Finance Member ’ means the Member in charge of the 
Finance Department of the Government of India ; 

(4) ‘ Secretary ’ means the Secretary to the Government of 
India in the Legislative Department, and includes the Deputy- 
Secretary and every person for the time being exercising the 
functions of the Secretary ; 

(5) ‘ Financial Statement ’ means the preliminary financial 
estimates of the Governor- General in Council for the financial 
year next following ; and 

(6) ‘ Budget ’ means the Financial Statement as finally settled 
by the Governor-General in Council. 
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A.— The Finakcial Statkment 

General order of di$cu$$wn 

2. — (i) On such day as may 1 >e appointed in this behalf by the 
Govenior-General, the Financial Statement with an explanatory 
memorandum shall be presented to the tbuncil every year by the 
Finance Member, and a printed copy shall be given to every 
Member. 

(2) No discussion of the Financial Statement shall be permitted 
on such day. 

3. — (i) On such later day as may be appointed in this behalf by 
the Governor-General, the first stage of the discussion of the 
Financial Statement in Council shall commence. 

(2) On this day, after the Finance Member has stated any 
changes in the figures of the Financial Statement which circum- 
stances may since have rendered necessciry and has made any 
explanations of that Statement which he may think fit, any 
Member shall be at liberty to move any resolution entered in his 
name in the list of business relating to any alteration in taxation, 
any new loan or any additional grant to Loc^al Governments pro- 
posed or mentioned in such Statement or explanatory memo- 
randum, and the Council shall thereupon proceed to discuss each 
such resolution in the manner hereinafter prescribed. 

4 . — (l) The second stage of the discussion of the Financial State- 
ment shall commence as soon as may i:>e after all the resolutions 
which may be moved as aforesaid have been disposed of. 

(2) In this stage each head or group of heads specified in the 
statement contained in the Schedule appended to these rules as 
being open to discussion, shall be considered separately according 
to such grouping as the Member in charge may determine. 

(3) The consideration of a particular head or group of heads 
shall be introduced by the Meml)er in charge with such explana- 
tions, supplementing the information contained in the Financial 
Statement, as may appear to him to be necessary. 

(4) Any Member shall then be at liberty to move any resolu- 
tion relating to any question covered by any such head or ^oup 
of heads which may be entered in his name in the list of business, 
and the Council shall thereupon proceed to discuss every such 
resolution in the manner hereinafter prescribed. 

Subjeds excluded from discussion 

CT. No discussion shall be permitted in regard to any of the 
following subjects, namely : — 

(a) any subject removed from the coraizance of the Legist 
lative Council of the Governor-General by section 2 Z 
of the Indhm Councils Act, 1861 ^ ; or « 

* See JWgest, s. 63, ^ 
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(h) any matter affecting the relatione of Hie Uajeety'g 
Government or of the Governor-General in Council 
with any Foreign State or any Native State in India ; 

(e) my matter under adjudication by a Court of Law 
haviji^ juriadiction in any part of Hie Majesty’s 
Dominions. 


Resolutions 

0. No resolution shall be moved which does not comply with 
the following conditions, namely : — 

(a) it shall be in the form of a specific recommendation 
addressed to the Governor-General in Council ; 

(ft) it shall be clearly and precisely expressed and shall raise 
a definite issue ; 

(c) it shall not contain arguments, inferences, ironical ex- 

pressions or defamatory statements, nor shall it refer 
to the conduct or character of persons except in their 
official or public capacity ; 

(d) it shall not challenge the accuracy of the figures of the 

Financial Statement ; and 

(e) it shall be directly relevant to some entry in the Finan- 

cial Statement. 

7. A Member, who w’ishes to move a resolution, shall give 
notice in writing to the Secretary at least two clear days before 
the commencement of the stage of the discussion to which the 
resolution relates, and shall together with the notice submit 
a copy of the resolution which he wishes to move. 

8. The President may disallow any resolution or part of a re- 
solution without giving any reason therefor other than that in 
his opinion it cannot be moved consistently with the public 
interests or that it should be moved in the Legislative Council of 
a Local Government. 

9. — (i) No discussion in Council shall be permitted in respect 
of any order of the President under rule 8. 

(2) A resolution that has been disallowed shall not be entered 
in the proceedings of the Council. 

10. Besolutions admitted by the President shall be entered in 
the list of business in such order as he may direct. 

Discussion of Resolutions 

11. — (i) After the mover of a resolution has sTOken, other 
Members may sj^ak to the motion in such order as tne President 
may direct, ana thereafter the mover may speak once by way 
of reply. 

(2) No* Member other than the mover and the Member in 
charge shall speak more than once to any motion except with the 
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pension of the PcesidMit for the ptopoee of meldng an ex- 
planation* 

12 . No speeck, except with Ae permission of the President, 
shall exceed fifteen minutes in duration : • 

I^ovi<h»d that the mover of a resolution, when moving the same, 
and the Member in charge may speak for thirty minutes. 

13 . The discussion of a resolution shall be limited to the subject 
of the resolution, and shall not extend to any matter as to which 
a resolution may not be moved. 

14 . A Member who has moved a resolution may withdraw the 
same unless some Member desires that it be put to the vote. 

16 . When, in the opinion of the President, a resolution has 
been sufficiently discussed, he may close the discussion by calling 
upon the mover to reply and the Member in charge to submit any 
final observations which he may wish to make : 

Provided that the President may in all cases address the Council 
before putting the question to the vote. 

16 . If any resolution involves many points, the President at 
his discretion may divide it, so that each point may be deter- 
mined separately. 

17 . — (i) Every question shall be resolved in the affirmative or 
in the negative according to the majority of votes. 

(2) Votes may be taken by voices or by division and shall be 
taken by division if any member so desires. 

(3) The President shall determine the method of taking votes 
by division. 

18 . — (i ) The President may assign such time as with due regard 
to the public interests he may consider reasonable for the discus- 
sion of resolutions or of any particular resolution. 

(2) Every resolution which shall not have been put to the vote 
within the time so assigned shall be considered to have been 
withdrawn. 

19 . Every resolution, if carried, shall have effect only as a 
recommendation to the Governor-General in Council. 

20. When a question has been discussed at a meeting of the 
Council, or when a resolution has been disallowed under rule 8 or 
withdrawn imder rule 14, no resolution raising substantially the 
same question shall be moved within one year. 

, B. — The Budget 

21. — (i) On or before the 24th day of March in every 3mar the 
Budget shall be presented to the Council by the Finance Member, 
who shall describe the changes that have been made in the figures 
of the Financial Statement, and shall explain why any lesolutionB 
l^assed in Council have not been accept^. 
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(2) A printed copy oi tbe 6n<i^t eiuQ be given to each Member 

aa.-o(x) Hie general diecuuton of the Budget in Oouncil shali 
take place on each later day as may be appointed by the Pre. 
sident for this porpom. 

(2) At snch discusmon, any Member ahall be at liberty to offer 
any observations he may wish to make on the Budget, but no 
Member shall be permitted to move any resolution in regard 
thereto, nor shall the Budget be submitted to the vote of the 
Council. 

(3) It shall be open to the President, if he thinks fit, to pre- 
scribe a time limit for speeches. 

23. The Finance Member shall have the right of reply, and the 
discussion shall be closed by the President making such observa- 
tions as he may consider neccssaiy'. 


C.— General 

24. — (i) Every Member shall speak from his place, shall rise 
when he speaks and shall addre&s the chair. 

(2) At any time, if the President rises, any Member speaking 
shall immediately resume his seat. 

25. — (i) Any Member may send his speech in print to the 
Secretary not less than two clear days before the day fixed for 
the discussion of a resolution, with as many copies as there arc 
Members, and the Secretary shall cause one of such copies to be 
supplied to every Member. 

(2) Any such speech may at the discretion of the President be 
taken as read. 

26. — (l) The President shall preserve order, and all points of 
order shall be decided by him. 

(2) No discussion on any point of order shall be allowed unless 
the President thinks fit to take the opinion of the Council thereon. 

(3) Any Member may at any time submit a point of order to 
the decision of the President. 

(4) The President shall have all powers necessary for the pur» 
pose of enforcing his decisions. 

27. The Governor-General may appoint a Member of the CouncM 
to preside in his place, or in that of the Vice-President, on anji 
occasion on which the Financial Statement or the Budget or any 
portion thereof is discussed in the Council. 

28. The President, for sufficient reason, may suspend an^ of 

the foregoing rules. * 
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Tbe ScasDuus 


Htad$ open to or eaiduded from dtreurtion under rule 4 


RvvvNun. 

1 

EXFSNDITCfin. 

Heads open to di«- 

HtduU noi open 

Heads o^ien to dts- ' 

Heads not open 

< cushion. 

to ; 

i 

j cuHMon. 1 

to discussion. 

1— I>arul Revenue. 

ly. — 8tamp», 

1 ! 

1 1 Refunds and | 

2 — Assign- 

j| - Opium 

VII — Customs 

drawhackn 

ments and Cem- 

in 

VIJI-A^- 

3 —Land Revenue i 

pensations 

V — Excise 

sessed Tftjo^ 

U — OjHuin 

n — Interest on 

VI — IVov iiicial 

XI — TnfiHtts 

U —"'alt ; 

diU 


ftom AatitH 

*6 — Stamps 

2^ — Ecclesias- 

IX — Forests 

StaU ft 

j 7 — Evcim 

Ural 

X - RctfiKtration. 

X I /. 1 — 

iS —Provincial 

2^ — Pohitesd, 

Xn ~Intorc^t 

Courts * 

j Rate« 

|27 — Temional 

<111 Post Office. 

XXXII — 

<1 — Ciistcnns 

and Political 

XIV’ — ^Telegraph. 

Arm if 

K> — \ssc‘s‘*ed Taxes. 

Prusums, 

XV— xMint' 

XXXIII.-- 

1 1 — Forests 

3S. — State HaiU 

XVI-B,— ,laik 1 

1 Marine, 

12 — Registration. 

wags. 

XVII —Police 

XA'X/1 — 

14 — Interest on 

42 — Major 

XIX. — Education. 

Military 

1 other obligations. 

Works, In- 

XX —Medical 

' W'orl*vt 

I q —Post ()ffu‘e 

terest on debt. 

XXI — Scncntilio k 

AU purtly Pro- 

10 — Telegraphs. 

40 — Jrmy. 

other Minor Do- 

* %%nrtal raff nut 

17 —Mint 

4(>--i . — J/ artne. 

part men ts 

\XII — Rcoeipta in| 

and rarntu or 

IS Ccncial Admi* 

47 — Miitiarg 

cruintf from 

nistration * 

Works and De- 

aid of tSu|>eranntia> 

dtvidtd hi ads tn 

10 \ — Courts of 

Ik fence 

tion, &c 

ProvtncA f 

1-aw ^ 

47‘A — Spenal 

XXIJJ — Stationery 

fussiny Lftja- 

. u) R - Jails 

Lkff nee Charges, 

and IVintJiiir 

XXIV.— Exchange. 

XXV — 
MiHcellancou** 

XXVI - State Rail- 
ways 

XXVJII — Siibfti- 
dized Companies 

XKJX — Inigatum, 
Major Works. 

XXX. — 

Minor Works and 
Navigation. 

XXXI. — 

Civil Works. 

laiivt Councils 

>< » — P<»hce. 

22 — Education. 

24 — Mcsiical 

2(> — Scientific and 
ot tier Minor De- 
partments 

28 - Qv il Furlough 
and Al)scutce Al- 
lowances 

29 — Superannua- 
tion Allowances 

and Pensions. 

30 — Stationery and 
Printing 
yi. — fitchange. 
* 32 .irAMjw 3 ellancous. 

All statutory 
rharges 

AU purdy Pro- 
vincial expen - 
penditure and 
expenditure ac- 
cruing under 
dnnded heads in 
Provinces pos- 
sessing Legis- 
IfUwe Counctis, 


Iron 


' Mamly Court*fee8 and fiines. 

Thc»e heads include certain siatutoijr ^larges, which will be excluded 
im debate. . * 

This head deala purely with interest, ainking (unde, alid annuities. 


iMkaav 


ag 
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EXPSKDITimK. 


Heads open io dis- 
cussion. 


Htad* not open 
to dMCussion, 

Hoads open to dis- 
cussion. 

Heads not open 
iodimmion. 

1 

1 

i 

i 

1 

1 

33. — Famine Relief. 

34. — Construction of 
Protective Rail- 
ways. 

35^^-.lCon8truction of 
Protective Irriga- 
tion Works. 

36. — Reduction or 
Avoidance of Debt. 

40. — Subsidised 
ComiMinies ; Land, 
Ac. 

41. — Miscellaneous 
Railway Kxptmdi- 
ture, 

42. — Irrigation ; 
Major Works — 
Working Exj^enses. 

43. — Minor Works 
and Navigation. 

4*;.-<~Civil Works. 

48. — State Rail- 

ways ; Capital Ex- 
penditure not 

charged to Re- 
venue. 

49. — Irrigation 

Works ; Capital 

Expenditure not 
charged to Re- 
venue. 
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The i^h November, igog 

No. 24. — ^In exercise of the powers conferred hy section 5 of 
the Indian Councils Act> 1909, the Govempr-General in Council 
has, with the sanction of the Secretary of State for India in 
(V)uncil, piade the following rules authorizing at any meeting of 
the Legislative Council of the Governor-General the discussion of 
uny matter of general public interest. 

RULES FOR THE DISCUSSION OF MATTERS OF GENERAL 
PUBLIC INTEREST IN THE LEGISLATIVE COUNCIL 
OF THE GOVERNOR-GENERAL 

Definitiom 

1. In these rules — 

(1) ‘ President * means — 

(а) the Governor-General, or 

(б) the President nominated by the Governor- General in 
Council under section 6 of the Indian Councils Act, 
1861, or 

(c) the Vice-President appointed by the Governor-General 

under wctioii 4 of the Indian Councils Act, 1909 , or 

(d) the Member appointed to preside under rule 27 ; 

(2) ‘ Member in charge. ’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject 
under discussion belongs, and includes any Member to whom such 
Member in charge may delegate any function assigned to him 
under these niles ; and 

(;p ‘ Secretary ’ means the Secretary to the Government of 
India in the Legislative Deptrrtment, and includes the Deputy- 
Secretary and every person for the time being exercising the 
functions of the Secretary. 

MaUers open to discmsion 

2 . Any matter of general public interest may be discussed in 
the Council subject to the following conditions and restrictions. 

3 . No such discussion shall be permitted in regard to any of the 
following subjects, namely : — 

(a) any subject removed from the cognizance of the Legis- 
lative Council of the Governor-General by section 22 
of the Indian Councils Act, 1861 ^ ; or 
. (b) any matter affecting the relations of His Majesty’s 
Government or of the Governor-General in Oauncil 
with any Foreign State or any Native State in India ; 
or 

(e) any matter under adjudication by a Court of Law having 
jurisdiction in any part of His Majesty’s Dominions. 

^ See Digest, s, 63. 

Og2 
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Beiolutions 

4. Subject to the »re8trictioriB contained in rule 3 , any Member 
may move a resolution relating to a matter of general public 
interest : 

Provided that no resolution shall be moved which does not 
comply with the following conditions, namely : — 

(а) it shall be in the form of a specific recommendation 
addressed to the Govemor-Gencml in Council ; 

(б) it shall be clearly and precisely expressed and shall 
raise a definite issue ; and 

(c) it shall not contain arguments, inferences, ironical ex- 
pressions or defamatory statements, nor shall it refer 
to the conduct or character of persons except in their 
official or public capacity. 

6. A Member who wishes to move a resolution shall give 
notice in writing to the Secretary, at least fifteen clear days 
before the meeting of the Council at which he desires to move thv 
same, and shall together with the notice submit a copy of the 
resolution which he wishes to move : 

Pro\ided that the President may allow a resolution to bv 
moved with shorter notice than fifteen days, and may, in any 
C4vse, require longer notice or may extend the time for moving the 
resolution. 

e. (i) The Secretary shall submit every resolution of which 
notice has been given to him in accordance with rule 5 to the 
President, who may either admit it or, when any resolution is 
not framed in accordance with rule 4, cause it to be returned to 
the Member concerned for the purpose of amendment. 

(2) If the Member does not, within such time as the President 
may fix in this behalf, resubmit the resolution duly amended, the 
resolution shall be deemed to have been withdrawal. 

7. The President may disallow any resolution or part of a re- 
solution without giving any reason therefor other than that in 
his opinion it cannot be moved consistently with the pubhc 
interests or that it should be moved in the Legislative Council of 
a Local Government. 

8. — (i) No discussion in Council shall be permitted in respect of 
any order of the President under rule 6 or rule 7. 

(2) A resolution which has been disallowed shall not be entered 
in the proceedings of the Council. 

9. Resolutions admitted by the President shall be entered in 
the list of business for the day in the order in which they are 
received by the Secretary : 

Provided that the President may give priority to any resolu- 
tion which he may consider to be of urgent public interest, or 
postpone the moving of any resolution. 
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DwmBim of Mesolutiom 

10 . The dincussion o( resolutions shall take place after al! the 
other business of the day has been concluded. 

11. — (i) After the mover of a resolution has spoken, other 
Members may speak to the motion in such order as the President 
may direct, end thereafter the mover may speak once by way of 
reply. 

(2) No Member other than the mover and the Member in 
charge shall speak more than once to any motion, except, with 
the permission of the President, for the purpose of making an 
explanation. 

12. No speech, except with the permission of the President, 
shall exceed fifteen minutes in duration : 

Pro\dded that the mover of a resolution, when moving the 
same, and the Member in charge may speak for thirty minutes. 

13 . — (l) Every Member shall speak from his place, shall rise 
when he speaks and shall addrc.ss the chair. 

(2) At any time, if the President rises, any Member speaking 
shall immediately rasmne his seat. 

14 . — (l) Any 5 Ieml>er may send his speech in print to the 
Secretary not less than two clear days before the day fixed for 
the discussion of a resolution, with as many copies as there are 
Members, and the Secretary shall (‘ause one of such copies to be 
supplied to each Member. 

(2) Any such speech may at the discretion of the President be 
taken as read. 

15 . The discussion of a resolution shall be limited to the subject 
of the resolution, and shall not extend to any matter as to which 
a resolution may not be moved. 

16 . When a resolution is under disc^ussion any Member may, 
subject to all the restrictions and conditions relating to resolutions 
specified in rules 3 and 4, move an amendment to such resolution : 

Provided that an amendment may not be moved which has 
merely the effect of a negative vote. 

17 . — (i) If a copy of such amendment has not been sent to the 
Secretary at least three clear days before the day fixed for the 
discussion of the resolution, any Member may object to the 
moving of the amendment ; and such objection shall prevail 
unless the President in exercise of his power to suspend any of 
the^e rules allows the amendment to be moved. 

(2) The Secretary shall, if time permits, cause every amendment 
to be printed and send a copy for the information of each Member. 

18 . A Member who has moved a resolution or an amendment 

of a resolution may withdraw the same unless some Member 
desires that it be put to the vote. * 
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19. When, in the opinion of the President, a resolution and any 
amendment thereto hare been sufficiently discussed, he ffiay close 
the discussion by calling upon the mover to reply and the Bember 
in charge to suoniit any final observations which he may wish 
to make : 

Provided that the President may in all cases address the Council 
before putting the question to the vote. 

20. — (i) When an amendment to any resolution is moved, or 
when two or more such amendments are moved, the President 
shall, before taking the sense of the Council thereon, state or read 
to the Council the terms of the original motion and of the amend- 

^ ment or amendments proposed. 

(2) It shall be in the discretion of the President to put first to 
the vote cither the original motion or any of the amendments 
which may have been brought forward. 

21. If any resolution involves many points, the President at 
his discretion may divide it, so that each point may be deter- 
mined separately. 

22. — (i) Every question shall be resolved in the affirmative or 
in the negative according to the majority of votes. 

(2) Votes may be taken by voices or by division and shall be 
taken by division if any Member so desires. 

(3) The President shall determine the method of taking votes 
by division. 


Gmeral 

23. — (i) The President may assign such time as, with due regard 
to the public interests, he may consider reasonable for the dis- 
cussion of resolutions or of any particular resolution. 

(2) Every resolution which shall not liave been put to the vote 
within the time so assigned shall be considered to have been 
withdrawn. 

24. Every resolution, if carried, shall have effect only as a 
recommendation to the Governor-General in Council. 

26. When a question has been discussed at a meeting of the 
Council, or when a resolution has been disallowed under rule 7 or 
withdrawn under rule 18, no resolution or amendment raising 
substantially the same question shall be moved within one 
year. 

26. — (i) The President shall preserve order, and all points of 
order shall be decided by him. 

(2) No discussion on any point of order shall be allowed unless 
the President thinks fit to take the opinion of the Council thereon. 

(3) Any Member may at any time submit a point of order to 
the decision of the President. 

(4) The President shall have ail powers necessary for the pur- 
pose of enforcing his decisions* 
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27 . The Governor-General ma;jr appoint a Member of the 
Council to preside in his place, or in that of the Vice-President, 
on any* occasion on which a matter of general public interest is 
discusi^ in the CounciL 

28 . The President, for sufficient reason, may suspend any of 
the foregoing rules. 


The i$ih November^ 1909 

No. 25. — In exercise of the power conferred by section 5 of the 
Indian Cbuncils Act, 1909, the Governor-General in Council has, 
with the sanction of the t^xretary of State for India in Council,*^ 
made the following rules authorizing the asking of questions at 
any meeting of the legislative Council of the Governor-General. 


RULES FOR THE ASKING OF QUESTIONS IN THE LEGIS- 
LATIVE COUNCIL OF THE GOVERNOR-GENERAL 

1. In these rules — 

(i) * President ’ means — 

(a) the Governor-General, or 

( 5 ) the President appointed under section 6 of the Indian 
(buncils Act, 1861, or 

(c) the Vice-President appointed by the Governor-General 
under section 4 of the Indian Councils Act, 1909. 

{2) ‘ Member in charge ’ means the Member of the Council of 
the Governor-General to whom is allotted the business of the 
Department of the Government of India to which the subject of 
the question belongs, and includes any Member to whom such 
Member in charge may delegate any function assigned to him 
under these rules ; and 

(j) ‘ Secretary ’ means the Secretary to the Government of 
India in the Ijegislative Department, and includes the Deputy- 
ScHTetary and every person for the time being exercising the 
functions of the Secretary. 

2. Any question may be asked by any Member subject to the 
following conditions and restrictions. 

3 . No question shall be permitted in regard to any of the 
following subjects, namely : — 

(a) any matter affecting the relations of His Majesty’s 
Government or of the Governor-General in Council 
with any Foreign State or with any Native State in 
India, or 

(b) any matter under adjudication by a Court of Law 

having jurisdiction in any part of Hia Majesty’s 
Dominions. * 
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4. No question shall be asked unless it complies with the follow- 
ing conditions, namely : — 

(a) it shall be so framed as to be merely a request for 
information, 

(5) it shall not of excessive length, 

{c) it shall not contain arguments, inferences, ironical ex- 
pressions or defamatory statements, nor shall it refer 
to the conduct or character of persons except in their 
oflScial or public capacity, and 
(d) it shall not ask for an expression of an opinion or the 
solution of a hypothetical proposition. 

5. In matters which are or have been the subject of controversy 
*'l)etween the Governor-General in Council and the Secretary of 

State or a Local Government no question shall be asked except as 
to matters of fact, and the answer shall be confined to a state- 
ment of facts. 

6. A Member who wishes to ask a question shall give notice in 
writing to the Secretary at least ten clear days before the meeting 
of the Council at which he desires to put the question and shall, 
together with the notice, submit a copy of the question which he 
w'ishes to ask : 

Provided that the President may allow a question to be put 
with shorter notice than ten days and may in any ease require 
longer notice or may extend the time for answering a question. 

7. (i) The Secretary shall submit every question of which 
notice has been given to him in accordance with rule 6 to the 
President, who may either allow it or, when any question is not 
framed in accordance with rules 4 and 5, cause it to be rctunied 
to the Member concerned for the purpose of amendment. 

(2) If the Member docs not, within such time as the President 
may fix in this behalf, resubmit the question duly amended, the 
question shall be deemed to have been withdrawn. 

8. The President may disallow any question, or any part of 
a question, without giving any reason therefor other than that in 
his opinion it cannot be answered consistently with the public 
interests or that it should be put in the Legislative Council of 
a Local Government, 

9. No discussion in Council shall be permitted in respect of 
any order of the President under rule 7 or rule 8. 

10. Questions which have been allowed shall be entered in the 
list of business for the day and shall be put in the order in which 
they stand in the list before any other business is entered upon at 
the meeting. 

11. Questions shall be put and answers given in such manner 
as the President may in his discretion determine. 

12. Any Member who has asked a question may put a sup- 
plementary question for the purpose of further eluciuting any 
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matter of fact regardiog which a request for iufojHnatiou has been 
made in his original question. 

13 , The Member in charge may decline to answer a supplemen- 
tary question without notice, in which case the supplementary 
question may be put in the form of a fresh* question at a subse- 
quent meeting of the Council. 

14 . These rules, except rules 6 and 7, apply also to supple- 
mentary questions : 

Provided that the President may disallow any supplementary 
question without giving any reason therefor. 

16 . The President may rule that an answer to a question in 
the list of business for the day shall be given on the ground of 
public interest even though the <iuc8tiori may have been with- 
drawn. 

16 . No discussion shall be permitted in respect of any question 
or of any answer given to a question. 

17. All questions asked and the answers given shall be entered 
in the proceedings of the ( ouneil : 

Provided that no question which has been disallowed by the 
President shall be so entered. 

18 . The President may assign such time as, with due regard to 
the public interests, he may consider reasonable for the putting 
and answering of questions. 
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ADDENDA AND CORRIGENDA’ 

in The Government of India (second edition^ 

p. 14, line 6 from bottom. For February 14, i62f , read Ikbruarv 4, 

i 62§. 

p. 108. After line 14 insert The Council of India Act, 1907 
(7 Edw. VII, c. 35) modified the constitution of the 
Council of India. 

As to the Indian Councils Act 1909 sec the supple- < 
mentary chapter. 

p. 109, lines 10-12. For ‘originally . . . reduced to ten,’ reaf{ 
‘consisting of such number of memlK^rs, not less than 
ten and not more than fourteen, as the S<icretarv of 
State may from time to time determine.’ 

p. 109, line 14. For ten years read seven years. 

p. log, lines 15-18. Leave out There * . . behaviour. 

p. 109, line 20. For ten years before read five years before. 

p. 1 14, line 3 from bottom. Leave out of two members and insert 
at present of three members, of whom two are. 

p. 1 14, note 8, add Under the Indian Councils Act, 1909, there is 
power to increase the number to four. 

p. 115, note I, add Under the Indian Councils Act, 1909, there i.^ 
power to constitute executive councils for lieutenant- 
governors. 

p. 115. For the paragraph beginning For legislative purposes, 
substitute The constitution of the Governor-General's 
legislative council has been materially altered by the 
Indian Councils Act, 1909, and the regulations under it. 
Its existing constitution is described in the supplemen- 
tary chapter. 

p. 116, line 19. After regulations insert But it is referred to in the 
Indian Councils Act, 1909, and is usually described asi 
the legislative council of the Governor-General. 

p. 116, note I, add By the regulations under the Indian Council^" 
Act, 1902, the term of office is now ordinarily three years. 
See the supplementary chapter. 

* Most o£ theiie additions and corrections arc due to the passing of 

Acts of 1907 and 1909 (7 Edw. VII, c. 35, 9 Edw. VIb c. 4)* 
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pn. 117, 118. Fat the paragraph beginning But under the Act 
and ending the public interest eubstUute But by the 
Indian Councils Act, 19^* rules made under it, 

powers are given to discuss and move resolutions on the 
annual financial statement, to ihovc resolutions on 
matters of general public interest, and to ask questions, 
including suppleracntarj^ questions. The new. rules on 
these subjects are appended to the supplementary 
chapter. 

pp. 118, 1 19. For the paragraphs beginning The legislatures for 
IkLidras and In the provinces, substitute The constitutions 
of the local legislatures are now regulated by the Indian ^ 
Councils Act, 1909, and the regulations under it, and are 
described in the supplementary chapter. 

p. 129, line 10 from bottom. A I ter 1905 insert as modified in 
1909. 

p. 133, line 14. Before shown insert usually. 

P* 133? last line. For Since 1871 read From 1871 to 1903. 

p. 134, line I, For have l>een read were. 

}>. 134, line 5. For is read was. 

}). i'J4, line 6. After province insert Since 1903 these quin- 
quennial contracts have gradually l)een replaced by 
contracts on a quasi-pennanent basis, 

p. 134, line 18. Leave out the sentence beginning The apportion- 
ment. 

p. 134, line 9 from bottom, add as a footnote Under the Indian 
Councils Act, 1909, there is power to create executive 
councils for lieutenant-governors. See the supple- 
mentary chapter. 

p. 146, 8. 3(1). For not more than . . . members read such miml>er 
of members, not more than ten and not less than four- 
teen, as the Secretary of State may from time to time 
determine. 

146, In the marginal references to s, 3 leave out 52 & 53 Viet, 
e. 5, and odd 7 Edw. VII, c. 35. 

p. 146, s. 3 (3). For more than ten years read more than five 
years. 

p. 147, B. 3 (4), For ten read seven. 

p. 147. Leave out subs. (6). 

p. 147, s. 3 (9). For twelve hundred read one thousand. 

p. 148. Add to the note (a) to s. 3 : An Act of 19C7 (7 Edw. VII, 
c. 35) repealed the Act of 1889 and made the provisions 
reproduced in subs. (i). 

p. 148. Add to note (c) The Act of 1876 was repealed by the Act 
of 1907. 
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p. 178, s. 39, note (a) lines 6, 7, leave cui MUitarjr Supply and 
insert Education. 

p. 179. s. 39. For note (6) snbatilide The military supply depart- 
ment and the office of the member in charge of that 
department have now been abolished. See East India 
(Army Administration), 1909, Cd. 4574. A sixth 
member, placed in charge of the subject of education, 
was added in 1910. 

p. 185, SB. 45, 46, add to note (a) to each paragraph Under the Indiari 
Councils Act, 1909 (9 Edw. VII, e. 4, s. 4) the Governor- 
General must appoint a vice-president. 

p, 189, s. 51 (2). For three read four, and after State insert in 
Council. 

p. 189, s. 51 (3). For Every ordinary member of the said council 
must be a person who at the time of his appointment 
has read Two at least of the ordinary members of the 
said councils must be persons who at the time of their 
appointments have. Add to the marginal references 
9 Edw, VII, c, 4, 8. 2. 

p. 189, 8. 51, note (6). For and is now two read maximum 
wa8 raised Ito four in 1909, and the numl)eris now three. 

p. 190, s. $ 2 ,, add to note (a) Under the Indian CV>uncils Act, 1909 
{9 JEdw. VII, c. 4, 8. 4) the Governors of Madras and 
Bombay must appoint vice-presidents of their councils. 

p. 191, s. 55, add as a note to subsection (i) : The Indian Councils 
Act, 1909 (9 Edw. VII, c. 4) gives power to constitute 
executive councils for assisting a lieutenant-governor in 
the executive government of his province (s. 3), and re- 
quires a lieutenant-governor to appoint a vice-president 
of his council (s. 4), An executive council is now being 
constituted for Bengal. See the supplementary chapter. 

p. 197, 8. 60. The provisions of this section are extensively modi- 
fied by the Indian Councils Act, 1909, and the regula- 
tions made under it. See the supplementary chapter. 

p. 198, 8. 62, subs. (i). . 4 /^er president insert or vice-president. 

p. 198, 8. 62. Add as a footnote to subsection (i) : Tlie quorum at 
these legislative meetings is now fixed by one of the 
regulations (Reg. XIII) of November 15, 1909, made 
under the Indian Councils Act, 1909. the supple- 
mentary chapter. 

p. 198, 8. 62, subsection (2), lines 4, 5, leave out senior ordinary 
member of the Govemor-(Jenerars council present and 
insert vice-president. 
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p. 208, s. 64* 8* 5 of the Indian Councils Act, 1909 (0 Edw. VII, 
c. 4 )t requires rules to be made for the conduct of non* 
Icj^lative business at meetings of the Govemor*Generars 
legislative council, and the range,of business at these 
meetings has been materially extended by the rules so 
made. See the supplementary chapter. 

p. 213, 8. 71. The provisions of this section are extensively modi- 
fied by the Indian Councils Act, 1909, and the regula- 
tions made under it. See the supplementary chapter. 

p. 215, s. 72 (2), lines I and 2. Leave out senior ordinary member 
and insert vice-president. 

p. 215, s. 72, add to note (a) : Tlic Indian Councils Act, 1909, re-*^ 
quires the appointment of a vice-president to take the 
place of the governor in his absence. See the supple- 
mentary chapter. 

p. 215, 8. 73, The provisions of this section are extensively 
modified by the Indian Councils Act, 1909, and the 
regulations made under it. See the supplementary 
chapter. 

p. 21S, 8. 75. Add as a mte : The Indian Councils Act, 1909, 
requires the appointment of a vice-president to take the 
plaTO of the lieutenant-governor in ms absence. See the 
suppleraentarj' chapter. 

p. 218, 8, 75 (l), lines 2, 3, 4. leave out member of the council highest 
in ofiicial rank among those holding office under the 
Crown and imert vice-president of his council. 

[>. 221, 8. 77. The range of business at meetings of these legisla- 
tive councils has l)een materially extended by s. 5 of the 
Indian Councils Act, 1909, and the rules made uinder it. 
See the supplementary chapter. 

p. 222, s. 78. Add as a marginal note {24 & 25 Viet. c. 67, s. 48). 

p. 227, s. 82, note (a), line i, Ajter s. 37 add the ilct of 1793. 

p. 234, 8. 88. Add to note (a) : The filling of vacancies is now 
regulated by the Regulations of November 15, 1909, 
made under the Indian Councils Act, 1909. &e the 
supplementarj" chapter. 

P- 305. Add to the remark in the third colu 7 nn against s. 10 of the 
Oovemtnent of India Act, 1858 : Amended by 7 Edw. VII, 
c. 35, 8, 2 ; and to the remark against s. 13 of the same 
Act : Amended by 7 Edw. VII, c. 35, s. 3. 

pp. 312, 313, 314, 315. Add to the remarks in the third column 
against ss. 10, ii, 15, 29, 30, 34, 45 of iJte Indian Councils 
Act, 1861 : Repealed in part by 9 Edw. VII, c. 4, s. 8. 

p. 3x8. Add to the remark in the third column again^ s. 2 of the 
Government of India Ad, 1869 : Amended by 7 Edw. VII, 
c. 35, 8.4. 
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Mlitdia Ad, ^876, MiMMf BepetM by f Vi[, 

c. 35 » *** 5 ‘ 

p. 321. JV the r«m$rhi in the thkA eclunm againd 'tht Cimncihnf 
India Beiudim Ad, 1889, mbdUute J^ptaJed ' bv 
7 Edw. VII, c. 35, 8. 5. ■ 

p. 321. Add to the rmarka in the third column againet w. z and z 
o/theIndianCaunails Ad, i8g2 : RepoftledbyoEdw.Vn, 
c. 4, B. 8 ; and to the remark againd $. 4 : mpealed ni 
part by 9 Edw, VII, c. 4, s. 8. 

p. 323, note I, line 7 from bottom. For for read frpm. 

p. 329, line 12. After enjoyment of insert their o\fn. 

p. 330, last line. For 1853 read 1833. 

p. 379, line 3 from bottom. For 15 read 17. 

p. 392, line 13. For it may be doubted whether read the Seeretai v 
of State has been advised that. 
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GOVERNMENT OF INDIA 


SECOND SUPPLEMENTARY CHAPTER 

THE COBOHATION DTTRBAR AUD ITS CONSEQITEHCES ’ 

On December I2, 1911, at a Durbar hcl<l at Delhi, King 
George V was crowned Emjjoror of* India. The event was 
unprecedented in the annals of British India. Never before 
had an English King received his imperial crown in India ; 
indeed, never before had a British sovereign set foot on 
Indian soil. There had been a general expectation that an 
exceptional occasion would bo signalized by exceptional 
announcements. The exjiectation was not disappointed. At 
the great Durbar, the King-Emjieror, accompanied by the 
Queen- Empress, w'as surrounde<l by a vast assemblage, which 
included the governors and great officials of his Indian empire, 
the groat feudatory princes and chiefs of India, representa- 
tives of the Indian jieoples, and representatives from the 
military forces of his Indian dominions. Throe announce- 
ments were made. The first was made by the King-Emperor 
himself and expressed his personal feelings and those pf the 
Queen-Empress. The second was mode by the Governor- 
General on behalf of the King-Emperor, and declared the 
grants, concessions, reliefs and benefactions which His Imperial 
Majesty had been pleased to bestow upon this glorious and 
memorable occasion. The third was mode by the King- 
Emperor in person and ran as follows : — 

We are pleased to announce to Our Peof^e that on the 
advice of Our Ministers tendered after consultation with Our 
Governor-General in Council We have decided upon the 
of the seat of the Government of India hcoin Calcutta 

“MW Hh 
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to tiw anoiMit Captal DaUii, uid, MmoltaoMniBly and as 
a oomwqofflioe of that transfer, the creation at as early a date 
as posdble of a Governorship for the PTesidenoy of Bengal, 
of a new Lwutenan)b-Govemorship in Connoil administering 
’the areas of Behar, Chota Nagpur, and Orissa, and of a Chief 
Oommisdoneeship of Assam, with such administrative changes 
and redistribution of boundaries as Our Governor-General m 
Council with the approval of Our Secretary of State for Indu 
in Council may in due course determine. It is Our earnest 
desire that these changes may conduce to the better adminis- 
tration of India and the greater prosperity and happiness of 
‘Out beloved People. 

The decisions thus announced had been for many months 
the subject of discussions in the English Cabinet, at the India 
Office, and in the Govemor-Geueral’s Council, and of corre- 
spondence between the Government of India and the Secretary 
or State in England. But the secret had been well kept, and 
the result of these deliberations was not disclosed, either in 
England or in India, before the JCing-Emperor's announcement 
was madet 

The correspondence which led up to tho Durbar announce 
ments is embodied in a dispatch from the Government of 
India dated August 25, 1911, and in the Secretary of State's 
reply of November i, 1911. The dispatch states very full\ 
the nature of the proposals submitted to the Secretary of 
State, and the reasons for them. The reply conveys a general 
assent. As both dispatch and reply are printed in an Appendix 
(I) to. this chapter, it seems unnecessary to recapitulate thoir 
contents here. 

The policy foreshadowed by the correspondence and 
announced at the Durbar embodied two great administrative 
changes ; a remodelling of the partition of Bmigal, and 
a transfer of the capital of India from Calcutta to Delhi. 

In October 1905 the huge province under the Lieutenant 
Governor of Bengal was divided into two h'eutenant-govemor 
ships. Of these the western retained the old name of Benga 
uid the old seat of government at Calcutta, whilst the easten 
was augmented by the addition of Assam, inevionsly undo 
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a C!h!ef OrauxdMoi^ was called Eastern Bengal and Assam, 
and had for its seat of government, Dacca. 

The rearrangement now effected in pursnance of the 
Durbar announcements makes the following changes : — 

1. It ^re-unites the five Bengali-speaking divisions of the 
old province of Bengal, and forms them into a presidency 
administered hy a governor in council. The area of this 
presidency or province is approximately 70,000 square miles, 

*and its population about 42,000,000. The capital is at 
Calcutta, but it is understood that Dacca is to be treated as 
a second capital, and that the governor will reside there, just 
as the lieutenant-governor of the United Provinces frequently 
resides at Lucknow. 

2. It creates a lieutenant-governorship in council, consist- 
ing of Bihar, Chota Nag]>ur, and Orissa, with a legislative 
council, and a capital at Patna. The area of this province is 
approximately 113,000 squara miles, and its population about 
35iOOO,ooo. 

3. It detaches Assam from Eastern Bengal and places it 
again under a chief commissioner. Assam has an area of 
about 56,000 square miles, and a population of about 5,000,000. 

These administrative changes have been mainly effected 
under powers conferred by Acts relating to the government 
of India, hut some supplementary legislation was required, 
both in India and in England. 

The Secretary of State for India in Council made a formal 
declaration that the Governor-General of India should no 
longer be the governor of the presidency of Fort William 
in Bengal, but that a separate governor should be appointed 
for that presidency.^ 

By a royal warrant dated March 21, 1912, Lord Carmiohael, 
previously governor of Madras, was appointed governor of the 
presidency of Fort William in Bengal. 

By a proclamation notified on March 22, 1912, a new pro- 
vince was carved out of the previous Ueutenant-govenuxahip 
^ See ttotificatioDB printed in Ajj^^dix m. 

H h2 
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iJt Bnngftl, was oaDed Khar and Qriaaa, and waa placed under 
a Uentenant-goTeimOT.^ 

By another proclamation of the same date the territories 
that were in future to constitute the Bceddency of Fort 
WiUiam in Bengal were delimited.* 

And by a third proclamation of the same date the terri- 
tories which had before 1905 constituted the chief com- 
missionership of Assam were taken under the immedmu* 
authority and management of the Govcmor-Gktneral in ’ 
Council, and again formed into a chief commissionership, 
called the chief commissionership of Assam. ^ 

The authorities for the powers thus exercised are to be fouru 
by dihgent search in the tangled mass of enactments relating' 
to the government of India, and require some explanation 

By s. 16 of the Government of India Act, 1853 (16 & 17 
Viet. c. 95), the court of directors of the East India Oompan> , 
acting under the direction and control of the board of contml 
were ompdWered to declare that the Governor-General m 
Council should not be governor of the presidency of Fort 
William in Bengal, but that a separate governor was to bo from 
time to time appointed in like manner as the governors of 
Madras and Bombay. In the meantime, and until a governor 
was appointed, there was power under the same section to 
appoint a lieutenant-governor of such jiart of the presidency of 
Bengal as was not under the lieutenant-governorship of the 
North-West (now United) Provinces.* The power to appoint 
a lientenant-govemor was exercised, and during the continu- 
ance of its exercise, the power to appoint a governor remained 
in abeyance. But it still existed, was inherited by the Secre- 
tary of State from the court of directors and the board uf 
control, and was exercised in March 1912 when a governor- 
ship was substituted for a lieutenant-governorship of Bengal. 

* See notificstioiu prmted in Appendix HI. 

* See Appendix IIL A* to proviuiu double about the extent of the 
Fnuidenqr, gee above, p. 1 14 n., and Impendl QaatUttr ef India, vii. 195* 

* See above, pp. 191, 303. 
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Under e. 29 of Ujo GoTwrnmwit of India Act, 1858, the 


govemore of Madrae and Binobay are appointed by warrant 
under the Boyal Sign Manual. The governor of Bengal is now 
appointed in like manner.^ 

The power to constitute the new province of Bihar and 
Orissa and to appoint a lieutenant-governor of it was given 
l>y 8. 46 of the Indian Councils Act, i86i.‘ 

The power to delimit the territories of the presidency or 
prov ince of Bengal was given by s. 47 of the Indian Councils 
Act, 1861, and s. 4 of the Government of India Act, 1865.® 
Tlie power to take Assam under the immediate authority 
and management of the Governor-General in Council and to 
place it under a chief commissioner was given by s. 3 of the 
Government of India Act, 1854* 

Hie territorial it>dlstributions made by the proclamations 
of March 22 took effect on the following April i. Under s. 47 
of the Indian Councils Act, 1861,® laws in force in territories 
^ovc^ed from a province remain in force until superseded by 
further legislation. But it was found in 1912, as it had 
previously been found after the alteration of provinces made 
in 1905, that a few minor adaptations were immediately 
needed to make the old laws fit the new conditions. These 
adaptations were made by an Act of the Governor-General 
in Council, which was franujd on the lines of the Bengal and 
Assam Laws Act of 1905 (Act VII of 1905), and was, as 
a measure of urgency', juussod through all its stages on 
March 25, I9I2.* The Act, among other things, constitutes 
a board of revenue for the jirov'inco of Bihar and Orissa. 

Further legislative provision, mostly of a techiucal character, 
was made by an Act of Parliament, the Government of India 
Act, Z9i2,-which received the Royal Assent on June 25, 1912.’ 


* fiM above, jp 188. * See above, pp. 116, 217. 

* Bee above, pp. 194, ips* above, p. 193 - 

* Beeabove, p. 217. ‘ See Appendix IV. 

’ The Act ia printed in Appendix V. For the debates in Parhanwnt 
ea the Coranation Dnrbar annoonoement* and on the Ooveniinent of 
India Act, 1912, see the Parliamentary Debatee in the HouA of Lords on 
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The Aot zeeitee the proohuoatiozis of liudi aa, Z9za, and 
thm goes on, by s. z, to deolaze and eiqplalB tibe pcm fep i and 
poidtion (d the new governor of Bengal and hk oonnoil. 

When the Government of India Act, Z833, became law, the 
intmition was to divide the overgrown piesideni^ of Bengal 
into two presidencies (Fort William and Agra) and to have 
four prosidendes. Fort William (Bengal), Fort St. George 
(Ibdras), Bombay, and Agra ; and each of these four presi- 
dencies was to have a governor and council of its own. 
B^t this intention was not carried out. The juesidency of 
Agra was never constituted, the governor-general and his 
cormcil continned to be, under what had been meant to be 
a temporary provision, the governor and council of Fort 
William, and lieutenant-governors were in course of time 
appointed for the North-West (now United) Provinces and 
for Bengal.^ But the provisions of the Act of 1833 were still 
applicable to the governor in council of Bengal, if and when 
constituted. What was needed, when that event took place 
in 1912, was to apply to the governor and councU of Bengal 
those provisions, mostly in Acts subsequent to 1833, which 
applied exclusively to the governors and councils of Madras 
and Bombay. Among the provisions so applied are those 
which relate to legislative councils, to the right of the governor 
to act as governor-general in the governor-general’s absence,* 
to the salaries of the governors and their councils,* and to the 
number and qualifications, under s. 2 of the Act of 1909, of 
the members of the executive councils.* 

The reason for proviso (a) to s. i was the possibility of 
its being found convenient that certain powers previously 
exercisable by the Governor-General with respect to the presi- 
dency (A Fort William, such as the powers with respect to the 
appointment of temporary judges of the high court under s. 3 

12 December, 1911, and 21 and 22 Febmary, 26 March, 12, 17, 18, and 
20 Jans, and 29 July, 1912, and in the House of Common* on t2 Deomn- 
ber, 1911, and 14 Febmary, 22 and 24 April, and 7 and 10 June, 1912. 

• See above, pp. 83, 191. • See above^ p 230. 

■ See above; pp. 224, 272. * Sw above, p. 427. 
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^ the Jndian Owurta Acfe, 1911 {1 k 2 Geo. V, c. 18), 
should ue xeteiaed by the Govarnor-General. Ibe words ‘ to 
the like extent M hetetofcwe ’ show thet toese powers will 
continue to be exercised over the wholeof the old presideocy 
of F<wt William. 

The effect of proviso (6) is to make the appointment of the 
advocate-general to the legislative council of Bengal optional. 
In Madras and Bombay the appointment is obligatory,^ but 
a doubt was felt whether the advocate-general would be 
available at Calcutta if he remained a member of the GovemoF- 
General’s legislative council. 

Subsection (2) of s. 1 transfers to the governor of Bengal 
^e powers of the Governor-General in Council under s. i of 
the Indian Presidency Toums Act, 1815, to extend the limits 
of the town of Calcutta.^ This power was evidently conferred 
on the Governor-General in his capacity of governor of Bengal. 

S. 2 of the Act authorizes the creation of an executive 
council for the new povince of Bihar and Orissa. S. 3 of the 
Indian Councils Act, 1909, had authorized the creation of an 
executive council to assist the lieutenant-governor of Bengal.^ 
It also gave power to create by proclamation an executive 
council for any other province under a lieutenant-governor, 
but in any such case the power was not to be exercised until 
the proclamation had been laid before each house of Parlia- 
ment, and either house might object. In order to facih'tate 
the immediate establishment of an executive council for 
Bihar and Orissa, the Act of 1912 dispensed with further 
reference to Parliament. An executive council has now been 
established, consisting of the Maharaja of Darbhanga and 
two English membepv 

S. 3 authorizes the establishment of legislative councils for 
provinces under chief commissioners. Under the previous 
Itw legislative councils could only be establidied for provinces 
under lieutenant-governors.* The new power was required 


' 8m above, Ik a 1 4. 
* Sm above, P.43S. 


' Sm above, p. 196. 

* Sm above, piknti6- 18. 
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pdmaiily to enable oontinuonoe of govenunent with ^ legis- 
lative council for Aasam, but is wide moogh to cover 
other provinces, such as the Central Ptovinoes. A legislative 
oouncii was established for Assam on November 14, 1912, and a 
legislative council for the Central Provinces is about to be 
established. The reason for negativing the proviso to s. 3 of 
the Act 1854 * is that the alteration of laurs and regulations 
in a chief commissionership having a legislative council a ill 
be made in ordinary cases by that oouncii and not by the 
< 5 ovemor-Generars legislative council. 

S. 4 makes sundry minor amendments and repeals. The 
amendments set out in Part I of the schedule referred to in this 
section are consequential. The first amendment extends tp 
the governor of the presidency of Fort William in Bengal the 
provisions of the Indian Councils Act, 1861, which provide for 
the senior governor of a presidency acting as viceroy during 
any interval when there is not a viceroy.® The second amend- 
ment fixes the maximum number of members of the legisla- 
tive councils of the presidency of Bengal and of the province 
of Bihar and Orissa.® 

Under s. 57 of the Act of 1793 and s. 71 of the Act of 1833 
an appointmmit to fill a vacancy in an office reserved to civil 
servants had to be made from amongst the members of the civil 
service belonging to the presidency in which the vacancy 
occurred. In 1793 the presidency of Fort William in Bengal 
included the whole of British India outside the presidencies 
of Ma dras and Bombay. The presidential restriction had 
frequently given rise to practical difiiculties,* and now that 
the limits of the presidency of Fort William in Bengal are 
confined to those of Bengal proper, t{)ie restriction, so for as 
that presidency is concerned, could not be justified. The 
repeal will, however, operate also within the presidencies 
of Madras and Bombay, and enable members of the present 
Madras and Bombay services to bo appointed to any civil 


* S«e above, p. 196. 

* See above, p. 430. 


• See above, p. aja 
' See above, p. 335. 
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appointiiidiit in India* S. 71 of the Act of 1833 referred to 
the preddeoey of Agra, which was contemplated but never 
created, and, tiherefore, has always been a dead letter.^ 

The other repeals mentioned in the* Schedule are purely 
consequential on the provisions of the Act. 

The object of the saving in subsection (2) of s. 4 was to 
remove any possible doubt as to whether the eflfect of the new 
Act might not be to prevent any adjustment or alteration of 
boundaries of the presidency of Fort William in Bengal and 
the new province of Bihar and Orissa. The declaration in the 
same subsection removes a doubt which had been entertained 
whether undca* s. 4 of the Government of India Act, 1865, 
territory could be transferred from a presidency or lieutenant- 
governorship to a chief commissionership.^ It is now made 
clear that under this section territory can be transferred both 
to and from a chief commissionership. 

In the i^ast the transfer of territories for the purpose of 
forming a chief commissionership has bc^en eflfected under the 
f)Ower given by s. 3 of the Government of India Act, 1854 
(17 & 18 Viet. c. 77).® This jx)wer was exercised in 1901 to 
transfer territories from the lieutenant-governorship of the 
Punjab to the chief commissionership of the North-West 
Frontier Province. In September 1912 it was similarly exer- 
cised to transfer the city of Delhi and patrt of the Delhi district 
from the saino lieutenant-governorship and take it under the 
immediate authority and management of the Governor- 
General in Council, and to form it into a chief commissioner- 
ship to be known as the Province of Delhi, An Indian Act, 
the Delhi Law’B Act, 1912 (XIII of 1912), has adapted the old 
laws to the new conditions. The intention is to make the 
site of the new capital and its surroundings an cnctoue occupy- 
ing the same kind of position as Washington and the District 
of X)olambia in the United States. 

The new government buildings and the new government 

^ Sec above, p. 298. * See above, pp. 194* ^ 95 * 

* See above, pp. 93 * * 93 * 
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honae will be {daoed, not, as was originally intended, to tho 
north of ihe jnesent dty of Ddhi and on the site of the Coro- 
nation Bulbar, but to tiie south-west of tiie city on the dope 
of the low range of hills which represents the soutWly exten- 
sion of the historic ridge to the Aravalli Hills. The new govern- 
ment house, when the site has been finally fixed, will {oobably 
be within two to th^ miles of the Ajmir gate of the old city, 
and about a mile and a half west of the tomb of Humaiyun 

The redistribution of territories made in pursuance of the 
Belhi Burbar proclamations involved important changes in 
the regulations of 1909 for the constitution of legidativc 
councils in India, and a general revision of those regulations 
was made in 1912. The reasons for this revision, and the 
nature and effect of the changes made, are explained in a 
dispatch from the Ciovcmment, dated January 23, 1913. 
and in an accompanying memorandum. The dispatch and 
memorandum will be found in a recent blue-book (1913, 
Od. 6714), and are printed in Appendix VI to this chapter. 

The state entry into Belhi for the inauguration of the new 
capital on December 23, 1912, was marred by the n^arious 
attempt on the life of the Viceroy, Lord Hardinge of Pens- 
hurst.^ 

A few words may be added here about some legislative and 
administrative changes which have been made since 1909, but 
which have no connexion with the Coronation Durbar. 

An Act of 1911 (i A 2 Geo. V, c. 18) : 

(1) raised the maximum number of judges of an Indian 
High Court from sixteen to twenty,* 

(2) gave power to establM new high courts firom time to 
time as occasion may require, and to make consequential 
changes in the jurisdiction of the courts, and 

(3) gave power to appoint temporary additional jiiSges of 
any high court for a term not exceeding two years. 

’ For the eonespcndenoe on tbk deplomble incident we tiie paper pre- 
wnted to Parliament in 191 j (Cd. 6643). 

* See above, p. 337. 
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oonatrnotion placed on the power to wtaUidi a new 
high court givwi by e. x6 of the Indiaa CSomt Act, x86i. 
had been tiiat the power wee not lecnixent, and had been ex- 
hausted by the establidunent of a high oou^i at AQa^bad.* 
Another Act of 19x1 (x A 2 Geo. V, 0. 25) am«ided the 
pension provisions of the Government of India Act, xSsB,^ by 
authorizing {he grant of allowances to the jpersonsl representa- 
tives of deceased members of the India Office staff. 

On Hay x8, 19x2, the Government of India published 
a resolution* dealing with an important group of financiaf 
questions arising out of the report of the royal commission on 
decentralization,* and explaining the principles on which it 
is proposed to regulate the relations between imperial and 
provincial finance. This resolution has an important bearing 
on the system of provincial finance described shortly in 
Chapter II of this work.® 

’ See above, p. 316. * Sec above, p. T53. 

' QaxtU 0/ /ndta, May 18, 1912. * [1908, Cd. 4360.J 

* See above, p. 1 33. 




APPENDIX I 


CORRESPONDENCE PRECEDING THE 
CORONATION DURBAR 

No. 4 

GOVERNMENT OF INDIA 

HOME DEPARTMENT 

To THE Eight Honourable the Marquess of Crewe, K.G., 
His Majesty’s Secretary of State for ladia. 

(Secret.) Simla, 

My Ijord Marquess, 25th August, 1911. 

We venture in this Despatch to address Your Lordship on 
a most important and urgent subject, embracing two questions 
of great political moment which are in our opinion indissolubly 
linked together. This subject has engaged our attention for some 
time past, and the proposals wliich we are about to submit for 
Your Lordship’s consideration are the result of our mature 
deliberation. We shall in the first place attempt to set forth the 
( ircumstances which have induced us to frame these proposals 
at this particular juncture, and then proceed to lay before Your 
Lordship the broad general features of our scheme. 

2. That the Government of India should have its seat in the 
same city as one of the chief Provincial Governments, and more- 
over in a city geographically so ill-adapted as Calcutta to be the 
capital of the Indian Empire, has long been recognised to be 
a serious anouj^aiy. We ne^ not stop to recall the circumstances 
in which Calcutta rose to its present position. The considerations 
which explain its original selection as the principal seat of Govern- 
ment have long since passed away with the consolidation of British 
nile throughout the Peninsula and the development of a great 
inland 8 ]r 8 tem of railway communication. But it is only in the 
liglj^t of recent developments, constitutional and political, that the 
drawbacks of the existing arrangement and the urgency of a change 
have been fully realised. On the one hand the almost incalculable 
importance of the part which can already safel;p' be predicted 
for the Imperial Legislative Council in the shape it has assumed 
under the Councils Act of 19^’ renders the redioval of the 
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^ capital to a mote central and eaaiiy aoceaaible posttian practically 
imperative. On the other hand, the peculiar pohttcal sitaation 
which has arisen in Ben^ since the Partition makes it eminently 
desiiaUe to withdraw the Government of India from its present 
Provincial environment, while its removal from is an 

essential feature of the scheme we have in view for allaying the 
ill-feeling aroused hj the Partition amongst the Ben^ popula- 
tion. (mce the necessity of removing the seat of the Supreme 
Government from Bengal established, as we trust it may be by the 
considerations we propose to lay before Your Lordship, there can 
be, in our opinion, no manner of doubt as to the choice of the 
pew capital or as to the occasion on which that choice should be 
announced. On geographical, historical, and political grounds, 
the capital of the Indian Empire should be at Delhi, and the 
announcement that the transfer of the seat of Government to 
Delhi has been ^nctioned should be made by His Majesty the 
King-Emperor at the forthcoming Imperial Durbar in Delhi 
itself. ^ 

3. The maintenance of British rule in India depends on the 
ultimate supremacy of the Govcrnor-General-in-Council, and the 
Indian Councils Act of 1909 itself bears testimony to the impossi^ 
bility of allowing matters of vital concern to bo decid^ by 
a majority of non-official votes in the Imperial Legislative 
Council. Nevertheless it is certain that, in the course of time, 
the just demands of Indians for a larger share in the government 
of the country will have to be satisfi^, and the question will bo 
how this devolution of power can be conceded without impairinf; 
the supreme authority of the Govemor-General-in-Council. The 
only possible solution of the difficulty would appear to be gradually 
to give the Provinces a larger measure of self-government, until 
at last India would consist of a number of administrations, 
autonomCus in all provincial affairs, with the Government of 
India above them all, and possessing power to interfere in cases 
of misgovemment, but ordinarily restricting their functions to 
matters of Imperial concern. In order that this consummation 
may be attained, it is essential that the Supreme Government 
should not be associated with any particular Provincial Govern- 
ment. The removal of the Government of India from Calcutta, 
is, therefore, a measure which will, in our opinion, materially 
facilitate the growth of Local self-govemment on sound and safe 
lines. It is generally recognised that the capital of a great central 
Government should be separate and independent, and effect has 
been given to this principle in the UnitM States, Canada, and 
Australia. 

4. The administrative advantages of the transfer would be 
scarcely less valuable than the political. In the first jplace, the 
development of the Legislative (>:)uncils has made the withdrawal 
of the Supreme Council and the Government of India from the 
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ioflueoce of locil opiiiioii o matter of erer-moreAsiim urgency. 
Secondlyt ovente in are apt to react on the Viceroy and 

the Gowcnment of India, to whom the responmbility for them 
is often wrongly attributed. The connection is bad for the Govern- 
ment of I^a, bad for the Bengal Government, and unfair to 
the other ftovinces, whoae rep^ntativea view with great and 
iQcreaaing jealousy the predominance of Bengal. Further, public 
opinion in Calcutta is by no means alwa^ the same as that which 
obtains elsewhere in India, and it is undesirable that the Govern* 
ment of India should be subject exclusively to its influence. 

5. The question of poviding a separate capital for the Govern- 
ment of India has often been debated, but generally with tha 
object of finding a site where that Government could spend all 
seasons of the year. Such a solution would of course be ideal, but 
it is impracticable. The various sites suggested are either difficult 
of access or are devoid of historical associations. Delhi is the 
only possible place. It has splendid communications, its climate 
IS go^ for seven months in the year, and its salubrity could be 
ensured at a reasonable cost. The Government of India would 
therefore be able to stay in Delhi from the 1st of October to the 
Ist of May, whilst owing to the much greater proximity the 
annual migration to and from Simla could be reduced in volume, 
would take up much less time and be far less costly. Some 
branches of the administration, such as Railways and Posts and 
Telegraphs, would obviously derive special benefit from the change 
to such a central position, and the only Department which, as 
far as we can see, might be thought to suffer some inconvenience, 
would be that of Commerce and Industry, which would be less 
closely in touch at Delhi with the commercial and industrial 
mtcrests centred in Calcutta. On the other hand that Depart- 
ment would be closer to the other commercial centres of Bombay 
and Karachi, whoso interests are sometimes opposed to those of 
Calcutta, and would thus be in a better position to deal impartially 
with the railway and commercial interests of the whole of India. 

6. The political advantages of the transfer are impossible to 
over-estimate. Delhi is still a name to conjure with. It is 
intimately associated in the minds of the Hindus with sacred 
legends which go back even beyond the dawn of history. It is 
in the plain of Delhi that the Pandava princes fought out with 
the Kurawa the epic l»truggle recorded in the Mahabarata, and 
celebrated on the banks of the Jumna the famous sacrifice which 
conseejrated their title to Empire, The Puraiva Kila stiU marks 
the site of the city which they founded and called Indraprastha, 
bafely three miles from the south gate of the modem city of Delhi. 
To the Skhommedans it would be a source of unboundea gratifica- 
tion to see the ancient capital of the Moguls restored to its proud 
position as the seat of Empire. Throughout India, as far south 
as the Mahomxnedan conquest extended, every walled town has 
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its ^ DelM gate\ and aiiumff the masses of the people it is still 
leveled as the seat of tiie former Em}^ The chaoM would 
stnke the imagmation of the people of ladia as uothmg could 
do, would send a wave of enthusiasm throughout the country, 
and would be accepted by all as the assertion of an unfaltering 
determination to maintam British rule in India. It would be 
hailed with joy by the Ruling Chiefs and the races of Northern 
IndUa, and would be murmly welcomed by the vast majority of 
Indians throughout the continent. 

7. The only serious opposition to the transfer which may W 
anticipated, may, we think, come from the European commercial 
immunity of Calcutta, who might, we fear, not regard the creation 
OT a Crovemorship of Bengal as altogether adeijuate compensation 
for the withdrawal of the Government of India, The opposition 
will be quite intelligible, but we can no doubt count upon their 
patriotism to reconcile them to a measure which 'would greatly con- 
tribute to the welfare of the Indian Empire, The Bengalis might 
not, of course, be favourably disposed to the proposal if it stood 
alone, for it will entail the loss of some of the influence which they 
now exercise owing to the fact that Calcutta is the headquarters 
of the Government of India. But, as we hope presently to sliow, 
they should be reconciled to the change by other features of our 
if^eme which are specially designed to give satisfaction to Benpli 
sentiment. In these circumstances we do not think that they 
would be so manifestly unreasonable as to oppose it, and if they 
did we might confidently expect that their opposition would raise 
no ^cho in the rest of India. * 

^8, Absolutely conclusive as these general considerations in 
favour of the transfer of the capital from Calcutta to Delhi in 
themselves appear to us to be, there are further special considera- 
tions arising out of the present political situation in Bengal and 
Eastern Bengal which, in our opinion, render such a measure 
peculiarly opportune at such a moment, and to these we would 
BOW draw Your Lordship’s earnest attention. ^ 

9. Various circumstances have forced upon tis the conviction 
that the bitterness of feeling engendered by the Partition of 
Bengal is very widespread and unyielding, and that we are by ho 
means at an end of the troubles which have followed upon that 
measure. Eastern Bengal and Assam has, no doubt, benefited 
greatly by the Partition, and the Mahommedans of that Province, 
who form a large majority of the population, aritjoyal and 
contented ; but the resentment amongst the Bengalis in both 
provinces of BengiS, who hold most of the land, filll&e proffBmons, 
and exezdse a ^ponderating influence in public affairs, is iu» 
strong as ever, though somewhat less vocal. 

10. The oppo^on to the Partition of Bengal was at first based 
jorninly obl sentimental grdunds, but, as we shall show later in 
discttiwiing Mie proposed modifioation of the Partition, siiioe the 



APPENDIX I 


471 

eDlaigemeub o( tlM Consdli and especiaUf of the 

representaittve m them, the grieranee of the Bengi^ 

has beootoe mttoh mote real and tangible, and ia likelj to incieaae 
instead of to diminiah . Every one with any trae desire for the 
peace and jMtospad^ of this conntry must wish to find some 
manner ci appeM^ent, if it is in any way possible to do so. 
The simple resdsaion of ^e Partition, ana a reversion to the 
fUaat gw anU are manifratly impossible both on polities! and 
on administrative grounds. The old province of Bengal was 
unmanageable under any form of Government ; and we could 
not defraud the legitimate expectations of the Mahommedans of 
Eastern Ben^, who form the bulk of the population of that 
province, ana who have been loyal to the British Govemment 
ttooughout, the troubles, without exposing ourselves to the 
charge of 1 >ad faith. A settlement to oe satisfactory and con- 
clusive must — 

(z) provide convenient administrative units ; 

(2) satisfy the legitimate aspirations of the Bengalis ; 

(3) duly safeguard the interests of the Mahommedans of 

Eastern Bengal, and generally conciliate Mahommedan 
sentiment; and 

(4) be so cleariy based upon broad grounds of political and 

administrative expediency as to negative any presump- 
tion that it has b«en exacted by clamour or agitation. 

II. If the headquarters of the Govemment of India be trans- 
ferred from Calcutta to Delhi, and if Delhi be thereby made 
the Imperial capital, placing the city of Delhi and part of the 
surrounding county under the direct adnunistration of the 
Govemment of India, the following scheme, which embraces 
three interdependent proposals, would appear to satisfy all these 
conditions : 

I. To re-unite the five Bengali-speaking ^visions, viz. the 
Presidency, Burdwan, Dacca, Rajshai and Chitta^ng 
divisions, forming them into a Presidency to be adnunis- 
tered by a'Govemor-in-Council. The area of the province 
be approximately 70,000 square miles, and the 
population about 42,000,000. 

II. To create a Lieuteaant-Govemorship-in-(^ancil to couwt 
of Behar, Chota Nagpur, and Orissa, with a Legislative 
Council and a capital at Patna. The area of the province 
woniA! be approximately 113,000 square miles, and the 
population about 35,000,000. 

III. %o restiis the Chief Commissionership 'of Assam. The 

area (rf that province would be about 50,000 square miles, 
and the popuktion about 5,000,000. 

X2. We elahoipat^ at the outset our proposal to midn Delhi 
the future oaj^tal In^, because we Oimsider this tiie key-stone 
of the whole projeot, and h<M that according as it ik aooepted 

naan Z i 
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at not, our aolMme muft stand or laU. But we have stiO to 
dkeoss in greater detail the leading features of the other part 

our scheme. 

13. Chief amongst^ them is the ptoDOsal to constitute a 
Govemorship-in-Counul for Bengal. Toe oistorjr of the Putition 
i^tes from 1902. Various sohcpes of teiritonal rediatiibutioii 
were at that time under consideration, and that which was 
ultimately adopted had at any mte the merit of fulfilling two of 
the <^ef purposes which its authors had in view. It rdieved the 
overburdened administration of Bengal, and it gave the Hahotn- 
medan population of Eastern Bengal advantages and oppor- 
lunities of which they had perhaps hitherto not bad their fair 
share. On the other hand, as we have already pointed out, it 
was deeply resented by the Bengalis. No doubt sentiment has 
played a considerable part in the opposition offered by the 
Bengalis, and, in saying this, we by no means wish to underrate 
the mportance which would be attached to sentiment even if it 
be exaggerated. It is, however, no longer a matter of mere 
sentiment, but rather, since the enlargement of the Legislative 
Councils, one of imdeniable reality. In pre-reform scheme days 
the non-official element m these Councils was small. The repre- 
sentation of *the people has now been carried a long step forward, 
and in the Legislative Councils of both the Provinces of Bwgal 
and Eastern Bengal the Bengalis find themselves in a minority, 
bmg outnumbered in the one by Beharis and Ooriyas, and is 
the other by the Mahommedans of Eastern Bengal and the 
inhabitants of Assam. As matters now stand, the j^ngalis can 
never exercise in either province that influence to which they 
connder themselves entitled by reason of their numbers, wealth, 
and culture. This is a substantial grievance which will be all 
the more keenly felt in the course of time, as the representative 
cluaaoter of the Legislative Councils increases and with it the 
influence which these assemblies exercise upon the conduct of 
public affairs. There is therefore only too much reason to fear 
that, instead of dying down, the bitterness of feeling wiU become 
more and more acute. 

14. It has frequently been alleged in the Press that the Parti- 
tion is the root cause of all recent troubles in India. The growth 
of political unrest in other parts of the country and notably in the 
De^n before the Partition of Bengal took place disproves that 
assotion, and we need not ascribe to the Partition evils which 
have not obviously flowed from it. It is certain, however, that 
it is, in part, at any rate, responsible for the growing estrange- 
ment which has now unfortunately assumed a very serious 
character in many parts of the country between Mahommedans 
and Efindus. We ate not without hope that a modification of 
the Partitkm, which we now propose, in some degree at wy 
rate, alleviate this most regrettable antagonism. 
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13. To ooJtt up, the results antieipated feom the PartiUou have 
not been altopthisr realiaed, and the scheme as designed bxA 
executed^ coula only be justified by success. Although much 
good work has been done xn Eastern Bengal and Assam, and the 
Mahommedaxis of that l^ovince have reaped the benefit of a 
sympathetic administration closely in touch with them, those 
advantage have been in a meat measure counterbalanced by 
the violent hostility which the Partition has aroused amongst 
the Bengalis. For the reasons we have already indicated, we 
feel bound to admit that the Bengalis are labouring under a sense 
of real injustice which we believe it would be sotmd policy to 
remove without further delay. The Durbar of December next 
affords a unique occasion for rectif3ring what is regarded BJr 
Bengalis as a grievous wrong. 

16. Anxious as w^e are to take Bengali feeling into account, we 
cannot overrate the importance of consulting at the same time 
the interests and sentiments of the Mahommedans of Eastern 
Bengal. It must be remembered that the Mahommedans of 
Eastern Bengal have at present an overwhelming majority in 
point of population, and that if the Bengali-speaking divisions 
were amalgamated on the lines suggested in our scheme, the 
Mahommeoans would still be in a position of approximate 
numericAl equality with, or possibly of small superiority over, the 
Hindus. Tne future province of Bengal, moreover, will be 
a compact territory of quite moderate extent. The Govemor^in- 
Council will have ample time and opportunity to study the needs 
of the various communities committed to his charge. Unlike his 
predecessors, he will have a great advantage in that he will find 
ready to band at Dacca a second capital, with all the conveniences 
of ordinary provincial head-quarters. He will reside there from 
time to time, just as the Lieutenant-Governor of the United 
Provinces frequently resides in Lucknow% and he will in this way 
be enabled to keep in close touch with Mahommedan sentiments 
and interests. It must also be borne in mind that the interests 
of the Mahommedans will be safeguarded by the special repre- 
sentation they enjoy in the Legislative Councils ; while as regaxds 
representation on local bodies they will be in the same position 
as at present. We need not therefore trouble your Lordship 
with the reasons why we have discarded the suggestion that 
a Chief Commissionership, or a semi-independent Commissioner* 
ship within the new province, might be created at Dacca. 

17, We regard the creation of a Govemorship-in-Cquncil of 
BeuaUas a very important feature of our scheme. It is by no 
means a new one, Tne question of the creation of the Governor- 
ship was fully discussed in 1867 to 1868 hj the Secretary of State 
ana the Government of India, and a CJommittee was fqrme<^ 
on the initiative of Sir Stafford Northoote, to consider it and 
that of the transfer of the capital elsewhere. In the somewhat 
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eomepondenoe tlte pMl tlie auMl Miimt p(^t8 
ti»t «Berge are : 

(i) That a Qoveraoiahip of Bengal would not be compatible 
witili the presence in Cakutta of the Vioeroy and the 
Government of India ; 

(ii.) Tl^t, had it been decided to create a Ctovemorahip of 
Bengal, the question of the transfer of the capital from 
Calcutta would have been taken into consideration ; 

(iii.) That ^though a majority of the Govemot*Qenerarg 
Council and the Lieutenant-Governor of Bengal (Sir 
William Grey) were in favour of the creation of the 
Governorship, Sir John Lawrence, the Governor- 
General, was opposed to the proposal, but for purposes 
of better administration contemiuated the institution of 
a Lieutenant-Governorship of Behar and the separation 
of Assam from Bengal under a Chief Conunissioner. 

Since the discuasions of 1867-1868 considerable and very 
important changes have taken place in the constitutional develop- 
ment of Bengal. That Province has already an Executive Council, 
and the only change that would therefore be necessary for the 
realization of this part of our scheme is that the Lieutenant- 
Governorship should be converted into a Governorship. Particular 
arguments have from time to time been urged against the appoint- 
ment of a Governor from England. These were that Jwngal, 
more than any other province, requires the head of the Govern- 
ment to possess an intimate knowledge of India and of the Indian 
people, and that a statesman or politician appointed from England 
without previous knowledge of India would in no part of the 
country md his ignorance a greater drawback or be less able to 
cope with the intricacies of an exceedingly complex position. 

18. We have no wish to underrate the great advantage to an 
Indian administrator of an intimate knowledge of the country 
and of the people he is to govern. At the same time actual 
experience 1 ^ shown that a Governor, carefully selected and 
appointed from England and aided by a Council, can successfully 
adnpunister a large Indian province, and that a province so 
administered requires less supervision on the part of the Govern- 
ment of India. In this connexion we mav again refer to the 
correspondence of 1867-68 and cite two of the arguments em- 
ployea by the late Sir Henry Maine, when discussing the question 
of a Council form of Government for Bengal. They are : 

(i.) That the sj^tem in Madras and Bombay has enabled 
a series of men of no conspicuous ability to carry on 
a difficult Ckvemment for a century with success. 

(ii.) That th; concession of a full Governorship to Bengal would 
have a good effMt on English public opinion, wl&b would 
accordingly cease to impose on the Govemmmit of India a 
ree^iWsibifitywhichitiiabsolttteiyimpoesiUetodiscbarge. 
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In ^ of tho giwt difficulties ooDBeeted with tite adaunutn- 
tion of Bengal, we attach the highest impcnrtanoe to tiieee aiga- 
oie&ts. We aze also oouTmced that nothing short of a ^ 
Ckivemonh^ would sati^ the swirations of the Bengalis and 
of the llpdiraunedans in Bastem Bengal. . We may aM that, as 
in the case of the Govetnoiships of Madras and Bombay, the 
appointmmit would be op<m to members of the Indian CSvil 
Service, although no doubt in practice the Governor will usually 
be recruited from England. 

19. On the other hand one very grave and obvious objection 
has been raised in the past to the creation of a Governorship for 
Bengal, which we should fully share, were it not dispo^ of by 
the proposal which constitutes the keystone of our scheme. 
TJnquestionably a most undesirable situation might and would 
quite posdbly arise if a Governor-General of India and a Governor 
of Bengal, both selected from the ranks of English public men, 
were to remde in the same capital and be liable to be brought in 
various ways into remttable antagonism or rivalry. This indeed 
constitutes yet another, and in oqr opinion very cogent, reason 
why the head-quarters of the Government of India should be 
transfened from Calcutta to Delhi. 

20. We now turn to the proposal to create a Lieutenant- 
Govemorship-in-Cottncil for Behar, Chota Nagpur, and Orissa. 
We are convinced that if the Governor of Bengal is to do justice 
to the territories which we propose to assign to himi and to safe- 
guard the interests of the Mabommedans of his wovince, Behar 
and Chota Nagpur must be dissociated from wngal. Quite 
apart, however, from that consideration, we are satisfied that it 
is in the highest degree desirable to give the Hindi-speaking 
people, now mcluded within the Province of Bengal, a separate 
administration. These people have hitherto been unequally 
yoked with the Bengalis, and have never, therefore, had a fair 
opportunity for development. The c^ of Behar for the Beharis 
has frequwtly been raised in connexion with the conferment of 
appointment an excessive number of offices in Behar having 
bemi held by Bengalis. The Beharis are a sturdy, loyal people, 
and it is a matter of common knowledge that, although they have 
long desired separation fitom Bengal, they refrained at the time 
of toe Partitton from asldng'fot it, because they did not wish to 
join the Benpdis in opposition to Government. .There has, more- 
over, been a very marked awakening in Behar in recent yean, 
and a strong bdief has grown up among Beharis that Bdiar will 
nev(7«devdop until it is dissociated ^m Bengal, ^t belief 
will, anlsM a remedy be found, give rise to agitation in the near 
future, and the present is an admirable opportumty to carry out 
on our own imtiative a thoroimhly sound and miMh desired 
change. The 0 <»iyas, like the Beharis, have little in common 
with ^ Bmgalis, ai^ we propose to leave OiiAa (and the 
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distiiot) with Behar and Chota Ni^ipnr. We bdieve 
thn airanranent will well accord with popular sentiment in 
Ot^, and will be weloome to Behar as presentk^ a seaboard to 
idutt province. We need hardly add that we have eonsktered 
varioos alternatives, soch as the makbg over of CSmta K^por or 
td Orissa to the Central Provinces, and the creation of a Chief 
Omnmissioneiship instead of a Lieutenant*Oov«moiti^ for 
Bdiar, Chota Nagpur, and Orissa, but none of them seem to deserve 
more than passing consideration, and we have therefore refrained 
brom troubling Your Lordship with the overwhelming arguments 
against them. We have also purposely refrained from djsoussing 
in this dispatch tjoestions of sulmdiary importance which must 
dbmand detailed consideration when the main features of the 
scheme are sanctioned, and we are in a position to consult the 
Local Governments concerned. 

21. We now pass on to the last proposal, viz. to restore the 
Chief Commissionership of Assam. This would be merely a rever- 
sion to the policy advocated by Sir John Lawrence in 1867. This 
part of Inma is still in a backward condition and more fit for 
administration by a Chief Commissioner than a more highly 
developed form of government, and we may notice that this 
was the view which prevailed in 1896-97, wlien the question of 
transferring the Chittagong Division and the Dacca and Mymen- 
singh districts to Assam were first discussed. Events of the past 
twelve months on the frontiers of Assam and Burma have clearly 
shown the necessity of having the north-east frontier, like the 
north-west frontier, more directly under the control of the 
Government of India and removed from that of the Local Govern- 
ment. We may add that we do not anticipate that any opposition 
will be raised to this proposal, which, moreover, forms an essential 
part of our scheme. 

22. We will now give a rough indication of the cost of the 
scheme. No attempt at accuracy is possible, because we have 
purposely avoided making inquiries, as they would be likely to 
result in the premature disclosure of our proposals. The cost 
of the transfer to Delhi would be considerable. We ournot 
conceive, however, that a larger sum than four millions sterling 
would be necessary, and within that figure probably could be 
found the three years’ interest on capital which would have to 
be paid till the necessa^ works and buildinra were completed. 
We mig^t find it necessi^ to issue a ‘ City of Delhi ’ Golo Loan 
at 3J per cent, guaranty by tbe Government of India, the 
interest, or the urger part of the interest, on this loav being 
evwtuallv obtainabTe from rents and taxes. In connexion with 
a ganeral enhimeement of land values, wfaioh would ensue at 
Ddhi as a result of the transfer, we should mideavour to secure 
some part of the increment value, whkh at Calcutta has gme 
into toe poNcets of the landlords. Other assets whidi would 
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form » to ^ eimenditure would be the great rise of 

Goireniimmt land at Ddhi and ita neighbourlKM^ and a eon* 
ndowble amoont which would be realized on the sde of Gorem- 
ment land and buddings no longer required at Calcutta. The 
proziinity of Della to Simla would also have the effect of reducing 
the cuRMtt ezpoidituze inT<dved in the annual move to and from 
Simla. Th» actual rulway ioumey from Calcutta to SimU takes 
42 hours, while Delhi can be reached from flimU in 
Further, inasmuch as the Oovemment of India would be able 
to stay longer in Delhi than in Calcutta, the cost on account of 
hill allowances would be reduced. We should also add that many 
of the works now in progi^ at Delhi in connexion with the 
oonstmotion of roads and railways and the provision of electricily 
and water for the Durbar, and upon which considerable ezpenm* 
tore has been incurred, will be of appreciable value to the Govern* 
ment of India as permanent works when the transfer is made. 

23. As regards the remaining proposals, the recurring expendi* 
tore will be that involved in the creation of a Govemorsmp for 
Bengal and a Chief Commissionerahip for Assam. The pay and 
allowances, taken together, of the Lieutenant-Governor of £Ungal 
already exceed the pay of a Governor of Madras or Bombay, and 
the increase in expenditure when a Governor is appointed would 
not, we think, be much beyond that required for the support of 
a bodyguard and a band. Considerable initial expenditure would 
be required in connexion with the acquisition of land and the 
construction of buildings for the new capital of Bebar, and, 
judgii^ from the experience gained in connexion with Dacca, we 
may assume that this will amount to about 50 or 60 lakhs. Some 
further initial expenditure would be necessary in connexion with 
the summer head-quarters, wherever these may be fixed. 

24, Before concluding this dispatch we venture to say a few 
words as regards the need for a very early decision on the pro- 
porals we have put forward for Your Lordship’s consideration. 
It is manifest that, if the transfer of the capital is to be given 
effect to, the question becomes more difSicult toe longer it remainB 
unsolved. The experience of the last two sessions has shown 
that the present Council Chamber in Government House, CiUcutta, 
fails totally to meet the needs of the enlarged Imperial Legislative 
Council, and the proposal to acquire a site and to construct 
a Council Chamber is already under discussion. Once a new 
Council Chamber is budt, the position of Calcutta m the capit^ 
of India will be further strengthened and consolidated ; and, 
though we are convinced that a transfer will in any case ev^uwy 
have to be made, it will then be attended by much g^ter difficulty 
and still further expense. Similarly, if some momfioation m the 
Partition is, as we bdieve, desirable, the sooner it is effectw the 
better, but we do not see how it can be safely effected with due 
**8Md for tiie dignity of ^vemment as well as fox the pubuc 
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d the mt <4 liidi* and especially iw Mahommedan 

eehtimeDt, except as part of the laii^ scheme we have outlined. 
In the event of these far-teaohii^ proposals being sanctioned by 
ffis Majesty’s Government, as we trust my be tiie case, we are 
of opinion that the presence of ]ffi 8 Majee^ the Kmg>lbnperor 
at Delhi would offer a unique opportunity for a pronouncement 
of one of the most wcwhty decisions ever taken since the establish- 
ment of British rule in India. The other two proposals embodied 
in our scheme are not of such great urgency out are consequen- 
tially essential and in themselves of great importance. Hall 
measures will be of no avail, and whatever is to Iw done should 
be done so as to make a final settlement and to satisfy the clauns 
«£ all concerned. The scheme which we have ventured to com- 
mend to Tour Lordship’s favourable consideration is not put 
forward with any spirit of opportunism, but in the belief that 
action on the lines proposed will be a bold stroke of statesmanship 
which would ^ve unprecedented satisfaction and will for ever 
associate so unique an event as the visit of the reigning Sovereign 
to his Indian dominions with a new era in the history of India. 

25. Should the above scheme meet a-ith the approval of your 
Loi^hip and His Majesty’s Government, we would propose that 
the King-Emperor should announce at the Durbar the transfer 
of the capital from Calcutta to Delhi and simultaneously, and as 
a consequence of that transfer, the creation at an early date of 
a Governorship in Council for Bengal and of a new Lieutenant- 
Governorship m Council for Behar, Chota Nagpur, and (hissa. 
with such administrative changes and redistnoution of boun- 
daries as the Governor-General in Council would in due course 
determine with a view to removing any legitimate causes for 
dissatisfaction arising out of the Partition of 1905- The formula 
of such a pronouncement could be defined after general sanction 
bad been given to the scheme. This sanction we now have the 
honour to solicit from Your Lordship. 

26. We should thus be able after the Durbar to discuss in detail 
with local and other authorities the best method of carrying out 
a modification of Bengal on such broad and comprehensive lines 
as to form a settlement that shall be final and satufactory to ail. 

We have the honour to be, 

My Lord Marquess, 

Your Lordship’s most obedient humble Servants, 

Habdinox of PzKSHtmsT. 
O’M. Cbeaob. 

Guy Flpetwoos Woson. 

J. L. Jknkins. " 

R. W. Cablyue.. 

H. Bxttleb. 

Syed Au Imam; 

W. H. CtABX. 
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No. 5 

To His Bxcdkncy the Ruht Honourable The Governor* 
General of India in Council. 

(Seoet.) India Office, London, 

My Lord, ist November, 1911. 

I have received Tour Excellency’s dispatch, dated the 
25th August last and issued in the Rome Dep^ment, and 
I Iteve conmdered it in Council with the attention due to the 
importance of its subject. ^ 

2. In the first place you propose to transfer from Calcutta to 
Delhi the seat of the Govmnment of India, a momentous change 
which in your opinion can be advocated on its intrinsic merits, 
and apart fitom the considerations which are discussed in the later 
passages of your dispatch. You point out with truth that many 
of the circumstances which explain the selection of Fort William 
in the second half of the eighteenth century as the head-quarters 
of the East India Company cannot now be adduced as arguments 
for the permanent retention of Calcutta as the capital of British 
India ; while certain new conditions and developments seem to 
point positively towards the removal of the Central Government 
to another poation. Such a suggestion is not entirely novel, since 
it has often been asked whether the inconvenience and cost of an 
annual migration to the Hills could not be avoided by founding 
a new official capital at some place in which Europirans could 
reside healthfully and work efficiently throughout the whole year. 
You regai^ any such solution as impracticable, in my judgement 
rightly ; and you proceed to describe in favourable terms the 
purely material claims of Delhi for approval as the new centre of 
Government. There would be undoubted advantage both in 
a longer sojourn at the capital than is at present advisable, and 
in the shorter journey to and from Simla when the yearly transfer 
has to be made ; while weight may properly be attached to the 
central situation of Delhi and to its fortunate position as a great 
railway junction. As you point out, these facts of themselves 
ensure not a few administrative advantages, and I am not dis- 
posed to attach serious importance to the removal of the Depart- 
ment of Commerce and Industry from a busy centre like Calcutta ; 
for any official disadvantage due to this cause should be counter- 
balanced by the gain of a wider outlook upon the commerdal 
activities of India as a whole. 

3. From the historical standpoint, to which you justly draw 
attention, impressive reasons in support of the tranter can imt 
less easily be advanced. Not only do the ancient walls of Delhi 
enshrine an Imperial tradition comparable with that of Constanti- 
nople, or with that of Rome itself, but the near neighbourhood 
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ot the OQstiiiig iomed tiie theatra tot some most noteU« 
BOOMB ill tibe ttd-time dnma of Hiiida histoiy, celelnated in the 
vast tnB8itre<houae of national epic vinbo. To the laoes of IndiB ^ 
fo whom the legends and leooi^ of the past ate chaiged with 
80 intense a meaning, thu lesomption bv the Puamoont Power 
ol the seat of veneiaUe Empire should at moe eoforoe the 
ocmtiiniut^ and promise the permanency of British soveragn rule 
over tiie length and breadth of the count^. Historiral reasons wiU 
thus ^ve to be political reasons of deep importance and of real 
value in favour of the proposed chan^. I share, too, your bdief 
that the Ruling Chiefs as a body will favour the policy and give 
to it their hearty adhesion. 

4. But, however solid may be the material advantages which 
you enumerate, and however warm the anticipated response bom 
Indhan sentiment, it may be questioned whether we should venture 
to contemplate so abrupt a departure from the traditions of 
British government, and so complete a dislocation of settled 
official habits, if we were able to regard with absolute satisfaction 
the position as it exists at Calcutta. 

5. Your Excellency is not unaware that for some time past 
I nave appreciated the special difficulties arising from the ctdlo- 
cation of the Government of India and the Government of Bengal 
in the same head-quarters. The arrangement, as you fnuildy 
deambe it, is a bad one for both Governments, and the Viceroy 
for the time being is inevitably faced by this dilemma, that either 
he must become Govemor-in-cfaief of Bengal in a tmique sense, or 
he must consent to be saddled by public opinion both in India 

at home with direct liability for acts of admimstration or 
pdioy over which he only exercises in fact the general control of 
a Supreme Government. The Local Government, on the other 
hand, necessarily suffers from losing some part of the sense of 
responfflbility rightly attaching to it as to other similar adminis- 
trations. It involves no imputation either upon Your Excellency’s 
Government, or upon the distinguished public servants who have 
carried on the Government of Bengal, to pronounce the system 
radically an unsound one. 

6. It might, indeed, have been thought possible to correct t^ 
anomaly with less disturbance of present conditions, by retaining 
Calcutta as the central seat of Government, under the immediate 
control of the Viceroy, and transferring the Government of Bengal 
dsewhere. But two considerations appear to forbid the adoption 
of such a course. In the first place it is doubtful wheth^ ^e 
arbitrary creation of an artificial boundary could in practice 
cause Calcutta, so long the capital of Western Bengal, to cease 
ahc^ther to be a Bengali city in the fullest sense. Agam, the 
experiment of turning we second city of the Britidi Empire into 
an Imperial endave would be certain to cast a new and altogether 
endne burden upon the shoulders of the Govemor-Gmieta], 
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irMly tiw Mtoat work of odmiautistion might ho 
delogotod to sabordinate olBdiJs. It is true that Wa^gton. 
dimng the osotarr it beeame the capital of the Umted 
States, has grown into a large and wealthy city, with industries 
00 a oonnderaUe seye; Imt even now *it possesses less than 
a third of the populatiini cd Calcutta ; whild Ottawa and the new 
Ausixalian fomdation of Taes-Canberra are lil»ly to continne 
oiainiy as political eapitak. Such a solutioo huty l^erehae be 
dismissed, while 110 pandlel diffienlties need be dreaded if Delhi and 

its Burrontidings are jdaoed directly under the Government of India. 

y. I am glad to observe that you have not underrated the 
objections to the transfer which are likely to be entertained m 
some quarters. The compensation which will be offered to 
Bengah sontiment by other of your interdependent proposals is 
in mv opimon fully ^equate, and I do not think it necessary to 
dweU fisher on this aspect of the chanm. But it cannot be 
supposed that the European community of Calcutta, particularly 
the commercial section, can regard it without some feelings of 
chagrin and disappointment in their capacity as citizens. But 
you may rely, I am certain, upon their wider patriotism, and upon 
their willii^ess to subordinate local and personal considerations 
to those wmch concern the general good of India. Nor, on full 
reflection, need they fear any seriously untoward consequences. 
The city will remain the seat of a most prominent and influential 
Government. 1 see no reason why it should suffer in material 
prosperity, retaining as it will not merely an almost universal 
commerce, but the practical monopoly in more than one branch 
of trade. And from the standpoint of sentiment, nothing can 
ever deprive Calcutta of her association with a century and 
a half of British government, signalised by many great events, 
and adorned by the famous roll of those who have preceded 
Your Excellency in the office of Governor-General. Such a history 
is a perpetual possession, and it will guide the steps of all travellers 
to Calcutta not less certainly than has the presence of the Supreme 
Government in the past. 

8. In view of this change it is your desire that a Governorship 
in Council should be constituted for Bengal. You remind me 
that the possibility of such a creation was fully discussed in the 
years 1867 and 1868, although divergent opinions were expressed 
oy the dinerent authorities of that day, and no steps were in fact 
taken. One of the principal objections felt then, as now, to the 
propotition taken by itself, hinged on the difficulty of planting 
suck ait administration in Calcutta side by side with that of the 
Government of Incba. The criticism is valid, but it would be 
alenced by the transfer of the cafutal to Delhi. I note mth 
general agreement your obseWations upon the probable^appomt- 
®*nt in mdinaxy cixoumstances of a statesman or administn^r 
from the Umted Kingdom to the Governorship of «tegal, whde 
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ooaowQsg tliat the appointin^t, like otiiet Qovenaonhipe, 
uroold be open to membeis of the Indiaa Civil Sorvioe wheaevei 
it might be deeixaUe to seek for an occupant among their ranks. 
1 also idiaie your conviction that no lower grade of adminietiation 
would be hdd in the altered conditions to satisfy the reasonable 
aspirations either of Hindus or of Mohammedans for the r^uta- 

tion and status of Bengal among the great divisions (d India. 

« * 

9. In considering the area which the Governor of a new Boigal 
should be called upon to administer, it is not necessary to recall 
at length the steps which led up to the partition of the former 
Presidency, pt to engage in det^ed examination of its results. 

is universally admitted that up to the year X905 the task 
which the lieutenant-Govemor of Bengal and his subordinates 
had to perform, having regard to the extent of the Presidency, 
to its population, and the difficulties of communication in many 
districts, was one with which no energy or capacity could com- 
pletely cope. It is equally certain that the provincial centre of 
gravity was imduly diverted to the western portion of the area, 
and to Calcutta itself ; with the result that the Mohammedan 
community of Eastern Bengal were unintentionally deprived of 
an adequate share of consideration and attention. Such a state 
of affairs was not likely to agitate public opinion on this side of 
the water ; the name of Dacca, once so familiar to British ears, 
had become almost unknown to them. A rearrangement of 
administration at the instance of the Government of India was 
therefore almost imperative ; but the plan that was ultimately 
adopted, while effecting some beneficial changes in Eastern Bengal, 
and offering relief to toe overladen Government, produced conse- 
quCTces in relation to the Benrali population which you depict 
with accuracy and fairness. History teaches us that it nae 
sometimes been found necessary to ignore local sentiment, or to 
override racial prejudice, in the interest of sound administration, 
or in order to establish an ethical or political principle. But even 
where indisputable justification can be claimed, such an exercise 
of authority is almost always regrettable in itself ; and it will 
often be wise to grasp an opportunity of assuaging the resentment 
which has been arou^, where this can be done without practical 
detriment to order and good government. You point out, more- 
over, that in this case the pievance is not only one of sentiment, 
but that in connexion with the Legislative (Councils the Bengali 
population is subjected to practical disabilities which denoand 
and merit some redress. In Your Excellences ojnnion the desired 
objects can properly be achieved by re-umting the five Benmdi- 
^waking divisions, of the Presidency, Bnrdwan, Dacca, Itajuiai, 
and Cbttagong into the new Presidency to be for the ratuxe 
administerM by the Governor of Bengal in Council. 

xa At the same time you lay deserved stress on the impoxtanoe 
of ^ving QOtground for apprehension to the Mohammedsos of 
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Eastern Beoo^ lest intereste should be udorknu^ eiected 
brthei|itenaeddtete.1aoB. In common with othen of laetr fsilA, 
would {nresamsbly leasrd with satisfaction the te-eteetion 
of iMhi as the capital of India ; but th^ would be primarily 
ooneemed witii the local asj^t of the proposals. It is evident 
that in delimiting the new Presidency care is needed to see that 
the balance of the different populations, thoi^ it could not 
remain throughout the entire area as it stan^ at present in 
Eastern Bengri and Assam, is not unduly disturbed ; and, as yon 
point out, the special representation on the Legislative Oiuncils 
which is enioyra by toe Mohammedans supplies them with 
a distinct safeguard m this respect. I attach, however, no little 
importance to the proposal tlmt the Governor of Bengal shouM 
regard Dacca as his second capital, with full claims on his regular 
attention, and his residence for an appreciable part of the year. 
The arrangements which have been n^e there for the adminis- 
tration of the existing Lieutenant-Governor will thus not metriy 
be utilised, but will serve a valuable purpose which it would 
have been difficult to secure had proposals sunilar to those which 
you now make been put forward when the old Bengal was un- 
divided. In these circumstances I consider that you are right 
not to make any suggestion for a Commissionership at Dacca 
analogous to that existmg in Sind in the Presidency of Bombay. 

IZ. Your next proposition involves the creation of a Lieutenant- 
Governorship in Council for Behar, Chota Nagpur, and Orissa. 
1 observe that you have considered and dismissed a number of 
alternative su^estions for dealing with these three important 
and interesting divisions. Some of these schemes, as Tour 
Excellency is aware, have at different times been the subiects 
of discussion when a rearrangement of boundaries has been 
contemplated ; and I refrain from commenting on any of them 
at this moment, bolding, as 1 do, that you have offered the 
plainest and most reasonable solution, if any substantial change 
18 to be made at all. The three sub-provinces above named, while 
differing inUr se in some marked features, are alike loosely con- 
nected with Bengal proper, and their complete ^ministrative 
severance would involve no hardship to the Presidency. You 
describe the desire of the hardy and law-abiding intobitmts of 
Behar for a clearer expression of their local individuality, differii^ 
from the Bmgalis as they largely do in origin, in language, in 
proclivities, and in the nature of the soil they cultivate. Orissa, 
agrin. with its variety of races and physical oonditiona, with its 
conriderable seaboard, invested with a prouliu sanctity of 
rel^pbtis tradition, prriers a code of land legislation foundM on 
a system of tenure d^ering in the main from tlmse both of Bengal 
ana of the Central Provmces, and has long felt uxieaswess at 
a possible loss of identity as a distinct community. The hif^ands 
of Chota Nagpur, far less demriy populated than Bmgal, and 
coataining alaige aboriginal element, also possess -idfoesltal arid 
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b)0totkalclaiiaB{orsepwateti»atm«Qtmvuioii8roip«ctB. Xbese 
thiM aub^provinoes, with theix oombined population ot tome 
ibirty*fiTe mMons, would form a charge well within the oompasB 
of a lieutenant>Goveinoi8hip ; «ad it may be aaeumed that the 
controlling officer would be able to bestow continuous care and 
attention upon each of the divisions within his area, 

12. The concluding suggestion which you put forward is that 
the Chief Commissionersbp of Assam should m revived. I attach 
weight to your argument that the political conditions on the 
north'eastem frontier of India render it desirable that like the 
N<nth*WeBt it should be the immediate concern of Tour Excel* 
Ignoy’s Government, rather than of a local administration ; and 
inote your belief, which I trust may prove to be well founded, 
that the inhabitants of this Province, of first-rate importance in’ 
industry and commerce, are not likely to offer any opposition 
to the change. On the contrary, they may be disposed to welcome 
it; since I am confident that the Supreme Government would 
assiduously preserve all local interests, either material or of 
sentiment, ^m any possible detriment attributable to the 
altoed system. 

13. I make no complaint of the fact that Your Excellency is 
unable at this stage to present for sanction a close estimate of 
the cost which is likely to be incurred in respect of the various 
proposals included in your Despatch, either by way of mitial 
or of recurring expenditure. You have only found it possible to 
name the roimd sum of four millions sterling, which you regard 
as the outside figure of cost which could be incurred by the 
transfer to Delhi, and you indicate your opinion that this amount 
might be raised by a special Gold Loan. I agree that it was not 
possible for you, in the special circumstances of the case, to 
undertake the investigations which would have been necessary 
before you could submit even a general estimate of expenditure 
either at Delhi or in relation to the Governorship of Bengal, to 
the Lieutenant-Governorship of the new United Provinces, or 
to the Chief Commissionership of Assam. This being so, I refrain 
for the present from making any observations on this part of the 
subject, merely stating my general conviction that Your Excel- 
Imcy is fully alive to the magnitude of the proposed operations, 
and to the necessity for thoughtful preparation and continuous 
vigilance in order that the expenditure, which must neoessarily 
be so large, may be conducted with no tinge of wastefubess ; 
and as rega^ the particular case of Delhi, assuring you that my 
full sym^th^ will be extended to any efforts you may make to 
prevent holdmg-up against Government of land which ydb may 
md it necessary to secure for public purposes. 

14. I find myself in general agreement with Your Excellency 
when ]tou state that if this policy is to be approved, it is imperative 
to avoid delay in carrying it mto effect. You give substantial 
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tomoxui for tibia opinion, both on adminiatratiTe and economical 
grounda, and though a number of detaila remain for aettlemmit, 
many df which muat demand careful examination and conaulta* 
lion, while aome may awaken diSerencea of opinion, it ia poeaible 
DOW to pronounce a definite opinion upon the bro^ featurea of 
the acheme. Begaiding it as a whole, and appreciating the 
balance aought to be maintained between the Cerent tacea, 
classes, and interests likely to be affected, I <»nnot recall in 
Ustoiy, nor can I picture in any portion of the civilised world as 
it now exists, a senes of administrative changes of so wide a scope 
culminating in the transfer of the main seat of Government, 
carried out, as I believe the future will prove, with so litUe 
detriment to any class of the community, while satisfying tBe 
historic sense of millions, aiding the general work of Government, 
and removing the deeply-felt grievance of many. I therefore 
give my general sanction to your proposals, and 1 share in your 
belief that the transfer of the Capital, and the concomitant 
feature of the scheme form a subject worthy of announcement 
by the Eing-Emperor in person on the unique and eagerly- 
anticipated occasion at Delhi. I am commanded to inform you 
that at the Durbar on the I2th of December His Imperial Majesty 
will be pleased to declare that Delhi wiU become the capital city 
of India, that a Governor in Council will be appointed for Bengal, 
a Lieutenant-Governor in Council for Bebar, Chota Nagpur, and 
Orissa, and a Chief Commissioner for the Province of Ass^. 

I have the honour to be. 

My Lord, 

Your Lordship’s most obedient humble servant, 

Crewe. 
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ANNOUNCEMENTS MADE AT THE 
CORONATION DURBAR 

No.l 

ANNOUNCEMENT OF HIS MAJESTY THE 
KING-EMPEROR 

It is with gsouine feelings of thankfulness and satisfaction 
that I stand here to-day among you. This year has been to the 
Queen-Empress and myself one of many great ceremonies and 
of an unusual though happy burden of toil. But in spite of time 
ain distance, the grateful recollections of our last visit to India 
have drawn us again to the land which we then learned to love, 
and we started with bright hopes on our long journey to revisit 
the country in which we had already met th§ mndness of a home. 

In doing so I have fulfilled the wish expressed in my message 
of last July, to announce to you in person my Coronation, cele- 
brated on the 22nd of June in Westminster Abbey, when by the 
Grace of God the Crown of my Forefathers was placed on my 
head with solemn form and ancient ceremony. 

By my presence with the Queen-Empress I am also anxious to 
show our affection for the loyal Princes and faithful Peoples of 
India, and how dear to our hearts is the welfare and happiness 
of the Indian Empire. 

It was, moreover, my desire that those who could not be 
present at the solemnity of the Coronation should have the 
opportunity of taking part in its commemoration at Delhi. 

It is a sincere pleasure and gratification to myself and the 
Que^-Empress to behold this vast assemblage and in it my 
Governors and trusty officials, my great Princes, the rraresenta- 
tives of the Peoples, and deputations from the Military Forces of 
my Indian Dominions. 

I shaD receive in person with heartfelt satisfaction the homage 
and allegisnce which they loyally desire to render. 

I am deeply increased with the thou^t that a spirit of sym- 
pathy and affectionate goodwill unites rrinces and people with 
me on tins historic occasion. 

In token of these sentiments I have decided to OMunemorate 
the event oi my Coronation by certain marks of my eq^ecial 
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favour and oousideration, and these I will later <m ta 4 ay cause 
to be anuounc^ by my Qovemor-General to this assembly. 

Finally I rejoice to have this opportunity of renewing in my 
own person those assurances which have b^n given you by my 
reverw predecessors of the maintenance of your rights and 
privileges and of my earnest concern for your welfare, peace, and 
contentment. 

May the Divine favour of Providence watch over my People 
and assist me in my utmost endeavour to promote their Imppiness 
and prosperity. 

To all present, feudatories and subjects, I tender Our loving 
greeting. 


No. 2 

ANNOUNCEMENTS BY THE GOVERNOR-GENERAL OF 
INDIA ON BEHALF OF HIS MAJESTY THE KING-* 
EMPEROR 

‘ To all to whom these presents may come. 

* By the command of His Most Excellent Majesty George the 
Fifth, by the grace of God King of the United Kingdom of Great 
Britain and Ireland and of the British Dominions beyond the 
Seas, Defender of the Faith, Emperor of India, I, His Governor- 
General, do hereby declare and notify the grants, concessions, 
reliefs, and benefactions which His Imperial Majesty has been 
graciously pleased to bestow upon this glorious and memorable 
occasion. 

' Humbly and dutifully submissive to His Most Gracious 
Majesty’s will and pleasure, the Government of India have 
resolved, with the approval of His Imperial Majesty’s Secretary 
of State, to acknowledge the predominant claims of educational 
advancement on the resources of the Indian Empire, and have 
decided in recognition of a very commendable demand to set 
themselves to making education in India as accessible and wide 
as possible. With this purpose they propose to devote at once 
50 lakhs to the promotion of truly popular education, and it is 
the firm intention of Government to add to the grant now 
announced further grants in future years on a generous scale. 

* Giaaoiously recognising the signal and faithful services of His 
forces by land and sea, the King-Emperor has charged me to 
announce the award of half a month’s pay of rank ^ all non- 
commissioned officers and men and reservists both of His British 
Army in India and His Indian Army, to the equivalwt ranks 
of the Royal Indian Marine, and to all permanent eibployte of 

iLnnnr K k 
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departmental or non-combatant establiebxnents paid from the 
xdntaiT estinfttes whose pay may not exceed the sum of Be. 50 
monthly. 

^Furthermore His Imperial Majesty has been graciously 
phased to ordain that* from henceforth the loyal Native officers, 
men» and reservists of His Indian Army shall be eligible for the 
grant of the Victoria Cross for valour ; that membership of 
the Order of British India shall be increased during the dc^e 
foUowing this His Imperial Majesty’s Coronation Durbar by 
52 appointments in the First Class, and by 100 appointments in 
the Second Class, and that in mark of these historic ceremonies 

new appointments in the First Class and 19 new appointments 
in the Second Class shall forthwith be made ; that from hence- 
forth Indian officers of the Frontier Militia Corps and the Military 
Police shall be deemed eligible for admission to the aforesaid 
Order ; that special grants of land or assignments or remissions 
of land revenue, as the case may be, shall now be conferred on 
certain Native “Officers of His Imperial Majesty’s Indian Army 
who may be distinguished lor long and honourable service ; ana 
that the special allowances now assigned for three years only 
to the widows of the deceased members of the Indian Order of 
Merit shall, with effect from the date of this Durbar, hereafter be 
continued to all such widow^s until death or re-marriage. 

‘ Graciously appreciating the devoted and successful labours 
of His Civil ^rvices His Imperial Majesty has commanded me to 
declare the grant of half a month’s pay to all permanent servants 
in the civil employ of Government whose pay may not exceed 
the sum of Rs. 50 monthly. 

* Further, it is His Imperial Majesty’s gracious behest that all 
persons to whom may have been or hereafter may be granted 
the titles of Dewan Bahadur, Sirdar Bahadur, Khan Bahadur, 
Rai Bahadur, Rao Bahadur, Khan Saliib, Rai Sahib, or Rao 
Sahib, shall receive distinctive badges as a symbol of respect and 
honour ; and that on all holders present or to come of the venerable 
titles of Mahamahopadyaya and Shamsululama shall be conferred 
some annual pension for the good report of the ancient learning 
of India. 

" Moreover, in commemoration of this Durbar, and as a reward 
for conspicuous public service, certain grants of land, free of 
revenue, tenable for the life of the grantee, or in the discretion 
of the local administration for one further life, shall be bestowed 
or restored in the North-Western Frontier Province and in 
Baluchistan. 

" In His gracious solicitude for the welfare of His loyal Indian 
Princes His Imperial Majesty has commanded me to proclaim 
that from henceforth no Nazarana payments shall be m^e upon 
succession to their States. And sundry debts owing to the 
Government by the non-jurisdictional estates in Kathiawar and 
Gujerat, aild also by the Bhumia Chiefs of Mewar, will be cancelled 
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and lemitted in whole or in part under the Orders of the OoYem- 
ment of India. 

* In token of His appreciation of the Imperial Service Troo^ 
certain supernumerary appointments m the Order of British India 
will be made, 

* In the exercise of His Royal and Imperial clemency and com- 
passion His Most Excellent Majesty has graciously pleased to 

ordain that certain prisoners now suffering the penalty of the law 
for crimes and misdemeanours shall be release from imprison- 
ment, and that all those civil debtors now in prison whose debts 
may be small, and due not to fraud, but to real poverty, shall be 
discharged and that their debts shall be paid. • 

* The persons by whom and the terms and conditions on wjjich 
these mnts, concessions, reliefs, and benefactions shall be 
enjoyed will be hereafter declared. 

‘ God Save the King 1 ’ 


No. 3 

ANNOUNCEMENT OP HIS MAJESTY THE 
KING-EMPEROR 

We are pleased to announce to Our People that on the advice 
of Our Ministers tendered after consultation with Our Governor- 
General in Council We have decided upon the transfer of the 
seat of the Government of India from Calcutta to the ancient 
Capital Delhi, and, simultaneously and as a consequence of that 
transfer, the creation at as early a date as possible of a Governor- 
ship for the Presidency of Bengal, of a new Lieutenant-Governor- 
ship in Council administering the areas of Bihar, Chota Nagpur, 
and Orissa, and of a Chief Commissionership of Assam, with such 
administrative changes and redistribution of boundaries as Our 
Governor-General in Council with the approval of Our Secretary 
of State for India in Council may in due course determine. It is 
Our earnest desire that these changes may conduce to the better 
administration of India and the greater prosperity and happiness 
of Our beloved People. 


ska 
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HOME DEPARTMENT 


NOTIFICATION. 

Cdcutta, the 22nd March, 1912. 

Ko. 288 . — ^The following Declaration, made by the Secretary 
of State for India in Council, is hereby published ; — 

Decxabation. 

The Secretary of State in Coimcil of India, under the'^wers 
reserved to him by the East India Company Act, 1853 (16 A 17 
Viet. c. 95), and the Government of India Act, 1858 (2l A 22 
Viet. c. 106), is pleased to declare that the Governor-General 
of India shall no longer be Governor of the Presidency of Fort 
William in Bengal, and that a separate Governor shall be appointed 
for such Residency. 


NOTIFICATION. 

Calcutta, the 22nd March, 1912. 

No. 280 . — ^The followh^ Proclamation, to which the sanction 
of His Majesty the King, Emperor of India, has been signified by 
the Secretary of State for India in Council, is hereby published 






APPENDIX HI 


49 « 


Pboclahatioh. 

The Oovernor-General is pleased to constitute the following 
territories, which are now subject to and included within the 
limits of the Presidency of Fort William in Bengal, namely 
the districts of Bhagalpur, Monghyr, Pumea and the Mnthal 
Parganas, in the Bhagalpor Division, 
the Patna Division, comprising the districts of Gaya, Patna 
and Shahabad, 

the Tirhut Division, comprising the districts of Champaran, 
Darbhanga, Muzaffarpur and Saran, 
the Chota Nagpur Division, comprising the districts ^of 
Hazaribagh, Manbhum, Palamau, l^nchi and Singh- 
bhum, and 

the Orissa Division, comprising the districts of Angol, 
Balasore, Cuttack, Puri and Sambalpur, 
to be, for the purposes of the Indian Councils Act, i86i (24 k 25 
Viet. c. 67), a Province to which the provisions of that Art 
touching the making of Laws and Regulations for the peace and 
good government of the Presidencies of Fort Saint George and 
Bombay shall be applicable. 

2. The Governor -General is further pleased to direct that the 
said Province shall be called the Province of Bihar and Orissa, 
and to appoint the Honourable Sir Charles Stuart Bayley, K.CB.L, 
to be the first Lieutenant-Governor of the Province, with all 
powers and authority incident to that ofiice. 

3. The Governor-General in Council is also pleased to specify 
the first day of April, 1912, as the time at which the application 
of tlie said provisions of the said Act to the Province of Bihar 
and Orissa shall take effect. 

NOTIFICATION. 

CaJculta, the 22nd March, 1912. 

No. 290. — The following Proclamation, to which the sanction 
of His Majesty the King, Emperor of India, has been signified by 
the Secretary of State for India in Council, is hereby published : — 

Proclamation. 

In exercise of the powers conferred by section 47 of the Indian 
Councils Act, 1861 (24 & 25 Viet. c. 67), and section 4 of the 
Goveiawnent of India Act, 1865 (28 k 29 Viet. c. 17), and of all 
oth4r powers enabling him in this behalf, the Governor-General 
in Council is pleased to declare and appoint that, on and from 
the first day of April, 1912, the territories specified in the Schedule 
hereto annexed shall and continue subject to the Presidency 
of Fort William in Bengal. » 
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80SBDTXI.X. 

Parti. — Tmibmuwhkh an tuwttdmnirtendbfi the Lieutenant- 
Goeentor of Eatlem Bengal and Anam. 

1. The Chittagong Diviaion, comprising the districts of Chitta- 
gong, the Chitta^n^ Hill-tracts, Noakhali and Tippera. 

2. The Dacca Division, comprising the districts of Bakarganj, 
Dacca, Faridpur and M^ensingh. 

3. The Baishahi Division, comprising the districts of Bogra, 
Dinajpor, Jalpaiguri, Malda, Pabna, Rajshahi and Rangpur. 

Part II. — Territories which are now administered by the Lieutenant- 
Governor of Bengal in Council. 

4. The Bnrdwan Division, comprising the di^cts of Bankura, 
Birbhum, Burdwan, Hooghly, Howrah and Midnapur. 

5. The Preadency Division, comprising the town of Calcutta 
and the distxicts of Jessore, Khulna, Mursmdabad, Nadia and the 
24-Parganas. 

6. The District of Darjeeling. 

NOTIFICATION. 

Calcutta, the 22nd March, 1912. 

Wo. 291 . — In exercise of the power conferred by section 3 
of the Government of India Act, 1854 (17 & 18 Viet. c. 77), and 
with the sanction and approbation of the Secretary of State for 
India, the Governor-General in Council is pleased to issue the 
following Proclamation ; — 

Proclamation. 

The following territories, which are now included within the 
Province of Eastern Bengal and Assam, namely : — 

the Assam Valley Districts Division, comprising the districts 
of Darrang, Garo Hills, Goalpara, Kamrup, Lakhimpur, 
Nowgong and Sibsagar, and 

the Surma VaUey and Hill Districts Division, comprising the 
districts of Cachar, Ehasi and Jaintia Hills, Lushai Hills, 
Naga Hills and Sylhet, 

shall, on and from the first day of April, 1912, be taken under the 
immediate authority and management of the Governor-General 
of India in Council and formed into a Chief Commissionership, 
to be called the Chief Commissionership of Assam; apd Sir 
Archdale Earle, E.C.I.E., is hereby appointed to be th^ Chief 
Commissioner of Assam, with effect from that date. 

H. WHEELER, 

Qffg. Secretary to the Government of India. 
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BENGAL, BIHAR AND ORISSA, AND 
ASSAM LAWS ACT, 1912 

An Act to make certain provisions r^arding the appH* 
cation of the law in force in the Presidency of Fort 
William in Bengal, the Province of Bihar and Orissa 
and the Province of Assam. * 

Whxkeas s Governor and an Executive Council have been 
appointed for the Presidency of Fort William in Bengal ; 

And whereas, by Proclamation published under Notification 
No. 290, dated the twenty-second day of March, 1912, the 
Governor-General in Council, with the sanction of His Majesty, 
has been pleased to declare and appoint that, on and from the 
first day of April, 1912, the territory mentioned in Schedule A 
shall be and continue subject to the said Presidency of Fort 
William in Bengal ; 

And whereas, by Proclamation published under Notification 
No. 289, dated the twenty-second day of March, 1912, the 
Governor-General, with the sanction of His Majesty, has been 
pleased to constitute the territory mentioned in Schedule B to be, 
for the purposes of the Indian Councils Act, 1861, a Province to 24 & 25 
which the provisions of that Act touching the making of Laws Viet 0.67. 
and Regulations for the peace and good government of the Presi- 
dencies of Fort St. George and Bombay shall be applicable, and 
to direct that the said Province shall be called the Province of 
Bihar and Orissa, and further to appoint a Lieutenant-Governor 
of that Province ; 

And whereas, by Proclamation published under Notification 
No. 291, dated the twenty-second day of March, 1912, the 
Governor-General in Council, with the sanction and approbation 
of the Secretary of State for India, has been pleased to take under 
his immediate authority and management the territory mentioned 
in Schedule C, which was formerly included within the Province 
of Eastern Bengal and Assam, and to form the same into a Chief 
Comqissionership, to be called the Chief Gommissionership of 
AImud, and further to appoint a Chief Commissioner therefor ; 

And whereas it is expedient to make certain provinons regard- 
ing the application of the law in force in the territories affeoted 
by the saia Proclamations ; 
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It is hereby enacted as follows 

Short title 1 . (l) This Act may be called the Bengal, Bihar and Orissa and 

^ Assam Laws Act, 1912 ; and 
menoe- 

ment. (2) It shall come into force on the first day of April, 1912. 

Saving of 2. The Proclamations referred to in the preamble shall not be 
temtorial deemed to have effected any change in the territorial application 
applica- Qf gjjy enactment, notwithstanding that such enactment may be 
expressed to apply or extend to the territories for the time l!eing 
ments. under a particular administration. 

Construe* 8 . All enactments made by any authority in British India, and 
alj notifications, orders, schemes, rules, forms and by-laws issued, 
references prescribed under such enactments, which, immediately 

in enact- before the commencement of this Act, were in force in, or pre- 
mentsin scribed for, any of the territory mentioned in Schedule A, 
force in Schedule B or Schedule C, shall, in their application to that 
mentioned territory, be constnicd as if references therein to the authorities, 
in Sche- territory or Gazettes mentioned in column i of Schedule D were 
doles A, B references to the authorities, territory or Gazettes respectively 
and C. mentioned or referred to opposite thereto in column 2 of that 
Schedule : 

Provided that the Governor-General in Council may, by 
notification in the Gazette of India, direct that any function of 
the Chief Commissioner of Assam under any such enactment, 
notification, order, scheme, rule, form or by-law shall be dis- 
charged by the Governor-General in Council and not by the said 
CTiief Commissioner. 

Constitu- 4. There shall be a Board of Revenue for the Province of Bihar 
Bwd^of Orissa, to which the provisions of the Bengal Board of 
Revenue Revenue Regulation, 1822, and the Bengal Board of Revenue 
in Bihar Act, 1850, shall, so far as may be, apply, 
and 

Orissa. 6 . For the purpose of facilitating the application to the territory, 
III of or any part thereof, mentioned in Schedule A, Schedule B or 
XUV of ® ^^7 enactment passed before the commencement 

1S50. ^ of this Act, or of any notification, order, scheme, rule, form or 
• by-law made under any such enactment,— 

(a) any Court may, subject to the other provisions of this 
Act, construe the enactment, notification, order, scheme, 
rule, form or by-law with such alterations, not affecting 
the substance, as may be necessary or proper to adapt 
it to the matter before the Court ; and ^ 

(h) the Local Government may, by notification in the local 
official Gazette, direct by what officer any authority or 
power shall be exerciseable ; and any such notificatiou 
shall have effect as if enacted in this Act. 


Powers to 
Courts 
and Local 
Ckivem- 
ments for 
fadlitat- 

m ap- 
plication 
ol enact- 
ments. 
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6. Nothing in this Act shall affect any proceeding which, at the Pending 
commencement thereof, is pending in or in resp^ of any of the ymoeed* 
territory mentioned in Schedule A, Schedule B or Schedule C ; 

and every such proceeding shall be continued as if this Act had 
not been passed. . 

7. The enactments specified in Schedule E are hereby amended Amend- 
to the extent and in the manner specified in the fourth column ^ 
thereof. 


8. The Bengal and Assam Laws Act, 1905, is hereby repealed. 


SCHEDULE A. 


1905. 


(See sections 3, 5 and 6.) 

The Presidency op Fort Willum in Bengal. 


Part L 

The Chittagong Division, comprising the districts of Chittagong, 
the Chittagong Hill-tracts, Noakhali and Tippcra ; 

the Dacca Division, comprising the districts of Bakarganj, Dacca, 
Faridpur and Mymensingh ; 

the Rajshahi Division, comprising the districts of Bogra, Dinajpur, 
Jalpaiguri, Malda, l^abna, Rajshahi and Rangpur. 

PaH IL 

The Burdwan Division, comprising the districts of Bankura, 
Birbhum, Burdwan, Hooghly, Howrah and Midnapur ; 

the Presidency Division, comprising the town of Calcutta and 
the districts of Jessore, Khulna, Murshidabad, Nadia and the 
24-Farganas; and 

the District of Darjeeling. 


SCHEDULE B. 

The Province op Bihar and Orissa, 

The districts of Bhagalpur, Monghyr, Pumea and the Sonthal 
Parganas, in the Bhagalpur Division ; 

the Patna Division, comprising the districts of Gaya, Patna and 
Shahabad ; 

the Tirhut Division, comprising the districts of Champaran, 
Darbhanga, Muzafiarpur and Saran ; 

the Chota Nagpur Division, comprising the districts of Hazari- 
bagh, Manbhum, Palamau, Ranchi and Singbhum ; and 

the Orissa Division, comprising the districts of Angul, Balasore, 
Cuttack, Puri and SamWpur. ^ 
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SCHEDULE C. 

The Province of Assam, 

The Assam Valley Districts Division, comprising the districts of 
Darrang, 6aro Hills, Gk>alpara, Eamrup, Laklmpur, Nowgong 
andSil^gar; and 

the Surma Valley and Hill Districts Division, comprising the 
districts of Cachar, Khasi and Jaintia Hills, Lushai Hills, Naga 
Hills and Sylhet, 


SCHEDULE D. 


(Sec Bedim 3.) 


Part L-^on$trudion of enadmerUB, etc., in force in the territory 
mentioned in Schedule A (the Presidency of Fort William in 
Bengal). 


I 

2 

References. 

Constructions. 


1. The Local Goyemment o! Bengal 

2 . The Local Govemment of Eastern 

B«)gal and Assam, 

3. The Board of Revenue for Eastern 

Bengal and Assam. 

4. The Chief Controlling Revenue- 

Authority, 

5. The Chief Revenue- Authority. 

6. All officers and official bodies not 

mentioned in the foregoing 
clauses 2 to 5 (except the 
Treasurer of Charitable fendow- 
ments) whose authority ex- 
tended, immediately before the 
commencement of this Act, over 
the Province of Eastern Bengal 
and Assam generally, inclusive 
of the territory mentioned in 
Part I of Schedule A. 


7. The local official Gazette (English 
or Vernacular, as the case may 
be) of the Government of Eastern 
Bc^al and Assam. 


The Governor in Council of Fort 
William in Bengal. 


The Board of Revenue for Bengal 


(а) The respective officers and 
official bodies who immediately 
before the commencement of 
this Act exorcised similar func- 
tions in the Province of Bengal ; 
or 

(б) such other officers or official 
bodies, respectively, as the 
Governor in Council of Fort 
William in Bengal may, by 
notification in the local official 
Gazette, direct. ^ 

The local official Gazette (English or 
Vemacular, as the case may be) of 
the Government of Bengal. 
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Part 11. — CimjArwiwm of enactments, etc., in force in tie territory 
mentioned-in Seheiule B (the Province cf Bihar and Orissa). 


I 

2 

References. 

Constructions. 


8 . The Local Government of Bengal. 

9. The Local Oovemmeni of the 

Central Provinces. 

1 o. The Board of Revenue for Bengal. 

n. The Chief Controlling Revenue- 
Authority. 

12. The Chief Revenue- Authority. 

13. The Court of Wards of the 

Central Provinces. 

14. The Superintendent of Govern- 

ment Wards in the Central 
Provinces. 

1 5. The Judicial Commissioner of the 

Central Provinces. 

16. All officers and official bodies not 

menlioiied in tlie fan^ng 
clauses 8 to 15 (exorot the 
Treasurer of Charitable Endow- 
ments) whose authority ex- 
tended, immediately before the 
commencement of tms Act, over 
the Province of Bengal gene- 
rally, inclusive of the territory 
mentioned in Schedule B. 

1 7. The local official Gazette (English 

or Vernacular, as the case may 
be) of the Government of Ben- 
gal or the Chief Commissioner- 
ship of the Central Provinces. 


The Local Government of Bihar 
and Orissa. 


\ The Board of Revenue for Bihar 
Y and Orissa. 


The High Court of Judicature at Fort 
William in Bengal. 

Such officers or official bodies, respec- 
tive, as the Local Govemment 
may; 1^ nntaicafeioa in the Jocai 
affi<^ Gazette^ direct. 


The local official Gazette (English or 
Vernacular, as the case may be) 
of the Govemment of Bihar and 
Orissa. 
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Pari III, — Constructum of madments, etc.^ in force in the territof 
mentioned in Schenk C (the Province of 


1 


2 


Relerenceft. | Constraotions. 


1 8. The Local GoTonunent of Bengal . 

f 

19. The Local Government of Eaaiern 

Bengal and Aaeam. 

20. The Board of Revenue for Bengal. 

21. The Board of Revenue for 

Eastern Bengal and Assam. 

22. The Chief Controlling Revenue- 

Authonty 

23 The Chief Revenuc-Authontj% 

24 All officers and official bodies not 

mentioned in the foregoing 
clauses 18 to 23 (except the 
Treasurer of Chantablc Endca • 
ments) i^hose authority ox> 
tended, immediately before the 
commencement of this Act, 
over the Province of Eastern 
Bengal and Assam generally, 
inclusive of the temtory men- 
tioned in Schedule 0 . 

25. The Chief Comnusdonorship of 

Assam. 

26. The local official Gazette (Enghsh 

or Vernacular, as the case may 
be) of the Government of Ben- 

f bl or the Government of 
astern Bengal and Assam. 




\ The Chief Commissioner of Assam 


/ 

Such officers or official bodies, re 
8pecti\ely, as the Chief Coromis 
sioncr of Assam may, by notifies 
tion in the local omaal Gazette 
direct. 


The temtory mentioned in Sche 
dule C. 

The local official Gazette (English 
or Vernacular, as the case may be^ 
of the Chief Commissionership o^ 
Assam. 
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SCHEDULE E. 



(See eecfion 7.) 

1 

2 

3 

4 

Year. 

rm 

Short Title* 

Amendments. 

1877 

I 

The Specific Belief 
Act, 1877. 

In section 45 for the words * the 

Lieutenant>Goy<^nor of Bengal* 
substitute the words * the Goyemor 
in Council of Fort William in 
Bengal \ 

v> 

. 1882 

XV 

The Preeidenoy Small 
Cause Courts Act, 
1882. 

In section 93, for the words *and 
Bombay* substitute the words 
‘Bombay and Port William in 
Bengal ’ and omit the words ‘ the 
lieutenant-Govemor of Bengal *. 

1903 

1 

1 


The Victoria Memo- 
rial Act, 1903. 

In section 2 (i) (5), for the words 
‘ the Lieutenant-Goyemor of Ben* 
^1 * substitute the words * the 
Governor of Fort William in 
Bengal 

1910 

X 

The Indian Museum 
Act, 1910. 

In section 2 (i) (c), for the words 
* the lieutenant-f^yemor of Ben* 
nl* substitute the words ‘the 
Goyemor of Fort William in 
Bengal 
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GOVERNMENT OF INDIA ACT, 1912 

(2 and 3 Geo. V, c. 6) 

A.D. 1912. An Act to make such amendments in the Law rating to 
the Government of India as are consequential on 
the appointment of a separate Govempr of Fort 
William in Bengal, and other administrative changes 
in the local government of India. [25th June, 1912.] 

Whibbeas His Majesty has been pleased to appoint a Governor 
of thjB Presidency of Fort William in Bengal as delimited by 
a proclamation made by the Governor-General in Council and 
daied the twenty-second day of March nineteen hundred and 
twelve : 

And whereas the Governor-General in Council by two further 
proclamations of the same date has constituted a new province 
under a lieutenant-Govemor, styled the province of Bihar and 
Orissa, and has taken the province of Assam under the immediate 
authority and management of the Governor-General in Council : 

i 

And whereas it is expedient to declare what powers are exer- 
ciseable by the Governor and Governor in council of the presidency 
of Fort William in Bengal and to make other provisions with 
respect to the administrative changes effected as aforesaid : 

Be it therefore enacted by the King’s most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the .ame, as follows 

Powers of 1.— (i) It is hereby declared that the Governor and Governor in 
Governor councU of the presidency of Fort William in Bengal shall, within 
WiUbmin presidency as so delimited as aforesaid, have all the rights, 
“duties, functions, and immunities which the Governors and 
A.n. 1912. Governors in council of the presidencies of Fort St. George and 
Bombay respectively possess, and all enactments relating to the 
Governors of those presidencies and the councils (whether for 
executive or legislative purposes) thereof and the members of 
those councils shall ^pply accordingly to the Governor of the 
presidency of Fort William in Bengal, and his council and the 
members of that council : 
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Provided thatr- 

(a) if the Govcraor*6encral in council reserves to himself 

any powers now exerdseable by him in relation to 
the presidency of Fort William in Bengal, those 
powers shall continue to be exeroiseable by the 
Governor-General in council in the like manner and 
* to the like extent as heretofore ; and 

(b) it shall not be obligatory to nominate the advocate- 

general of the presidency of Fort William in Bengal 
or any officer acting in that capacity to be a member 
of the legislative council of the Governor of that 
; presidency. 

(2) The power of the Governor-General in council under 
section one of the Indian Presidency Towns Act, 1815, to extend 55Geo.ni, 
the limits of the town of Calcutta shall be transferred to the 
Governor in council of the presidency of Fort William in Bengal 

2. The provisions of subsection (i) of section three of the Frovisions 
Indian Councils Act, 1909 (which relate to the constitution 
provincial executive councils), shall apply to the province of^^^j^^ 
Bihar and Orissa in like manner as they applied to the province pEdw.VlI, 
of the Bengal division of the presidency of Fort William. c. 4. 

8. It shaU be lawful for the Governor-General in council byOeataon 
proclamation to extend, subject to such modifications and legisla- 
adaptations as he may consider necessary, the provisions of the 
Indian Councils Acts, 1861 to 1909, touching the making of laws cUel 
and regulations for the peace and good government of provinces commis- 
under Lieutenant-Governors (including the provisions as to the sioners. 
constitution of legislative councils for such provinces and the 
business to be transacted therein) to any territories for the time 
being under a chief commissioner, and where such provisions-^*®* *9^2* 
have been applied to any such territories the proviso to section 
three of the Government of India Act, 1854 (which relates to 
the alteration of laws and regulations in such territories), shall 17 A 18 
not apply to those territories. ^ 77* 

4, — (i) The enactments mentioned in Part I of the Schedule Amend- 
to this Act shall have effect subject to the amendments therein and 
specified, and section fifty-seven of the East India Company 
Act, 1793, and section seventy-one of the Government of India saving. 
Act, 1833 (which relate to the filling up of vacancies in the 33060.111, 
Indian Civil Service), and the other enactments mentioned in c. 52. 

Past H of that Schedule are hereby repealed. 

(2) Nothing in this Act or in the said recited proclama^ons 
shall affect the power of the Governor-General in Council of 
making new distributions and arrangements of tenitories into 
and among the various presidmicieB and lieutenant-guvemoishipe, 



Short title 
and com- 
menoe* 
ment. 
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and it is hereby declared that the said power extends to territories 
under the immediate authority and man^ment of the Governor- 
General in Council as well as to territories subject to the several 
presidencies and lieutenant-governorships. 

5 . This Act may be cited as the Government of India Act, 
1912, and shall come into operation on such day as the Governor- 
General in Couneil, with the approval of the Secretary of State in 
Council, may appoint* 


t SCHEDULE 

Part I. 

Amendments. 

In section fifty of the Indian Councils Act, 1861 (24 & 25 Viet, 
c. 67), after the words * then and in every such case,* there shall 
be inserted the words ‘ the Governor of the Presidency of Fort 
William in Bengal.* 

In the First S^edule to the Indian Councils Act, 1909 
(9 Edw. VII, c. 4), there shall be inserted 
‘ Le^lative Council of the Governor of Fort William 

in Bengal 50 

‘Legislative Council of the Lieutenant-Governor of 
Bihar and Orissa 50 * 


Part II. 


Repeals. 


Sections fifty-three and fifty-seven of the East India Company 
Act, 1793 (33 Geo. in, 0. 52). 

In section sixty-two of the Government of India Act, 1833 
(344 Will. IV, c. 85), the words ‘ and Governor of the Presidency 
of Fort William in Bengal,’ and section seventy-one of the same 
Act. 


In section fifty of the Indian Councils Act, 1861 (24 4 25 Viet, 
c. 67), the words ‘ and Governor of the Presidency of Fort William 
in J^ngal.’ 

In the First Schedule to the Indian Councils Act, 1909 
(9 Edw. VII, c. 4), the following words : — 

‘Legislative &uncil of the Lieutenant-Governor of 
the Bengal Division of the Presidency of Fort 

William 50 

‘Lewlative Council of the lieutenant-Govemor of 
we Province of Eastern Bengal and Assam « - jo * 
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revised regulations for constitu- 
tion OF legislative councils 

No, 3 OF 1913 
GOVERNMENT OP INDU 
HOME DEPARTMENT 
Public 

To THE Most Honourable the Marquis op Crewe, K.G., 
His Majesty’s Secretary of State for India. 

Delhi, 

The 23rd January, 1913. 

My liord Marquis, 

In accordance with the provisions of Section 7 of the Indian 
Councils Act, 1909, we have the honour to submit for Your 
Lordship’s information, and for presentation to Parliament, 
copies of the revised Regulations for the constitution of the 
Legislative Councils of the Governors of Madras and Bombay, 
ana of the Lieutenant-Governors of the United Provinces, the 
Punjab and Burma, which have recently received the approval 
of the Secretary of State in Council under Section 6 of the same 
Act. In consequence of the redistribution of territories and of 
the ampointraent of a Governor-in-Council to the Presidency of 
Fort William in Bengal, which His Imperial Majesty was graciously 
pleased to announce at His Durbar held at Delhi in December 
1911, Your Lordship has also approved the constitution of Legisla- 
tive Councils for the Governor of Bengal, the Lieutenant-Governor 
of Bihar and Orissa and the Chief ^mmissioner of Assam. Of 
the Regulations relating to these three Councils, which have 
likewise received the approval of the Secretary of State in Council, 
we also append copies, together with copies of the Prockmationa 
issued by us on the 14th November, 1912, with His Majestyk 
^ptoviel, extending to the territories administered by the Chief 
Commissioner of Assam the provisions of the Indian Oouneik Acts, 
i86z to 1909. Finally we enclose cojiies of the revised Regtiktiona 
for the constitution of the Lemktive Council of the wvemor- 
General, which have simikrly been approved by the Secretary of 
State in Council. ^ 

mnm Xi 1 



504 


GOVERNMENT OF INDIA 


2. In addition to these papers, we annex copies of the roles in 
force in the Legislative Cooncils of all Provinces, relating to tlie 
discussion of liie annual Financial Statement, and of matters of 
general public interest, and to the asking of questions. These 
rules have been franfed, with the sanction of the Govemor- 
Qeneral-in-Oouncil, under Section 5 of the Indian Councils Act, 
1909, and in accordance with the provisions of Section 7 thereof, 
require to be presented to both Houses of Parliament. The 
corresponding rules in force in the Council of the Governor- 
General framed in 19^ have already been presented to Parliament, 
and no change has since been maae in them, although a copy of 
tj^iese rules also is enclosed. 

3. The circumstances which gave rise to a revision of the Council . 
Regulations sanctioned in 1909 were as follows. In the first place 
the administrative changes which have resulted from His Imperial 
Majesty’s announcement at the Delhi Durbar have necessitated 
the re-arrangement of the electorates framed under the Regula- 
tions of 1909 for the return of representatives to the Governor- 
General’s Council by the old provinces of Bengal and Eastern 
Bengal and Assam, and the provision of adequate representation 
on that Council for the Bengal Presidency as reconstituted, 
together with the provinces of Bihar and Orissa and Assam, whil(‘ 
for similar reasons it has been requisite to frame entirely new 
Regulations constituting Councils for the Lieutenant-Governor 
of Bihar and Oiissa and the Chief Commissioner of Assam. The 
consequential modification of the Regulations governing tin* 
Council of the Lieutenant-Governor of Bengal practically resulted 
in the formation of a new Council for the Governor of that province. 
In the second place, the experience which has been gained in the 
practical working of the Regulations of 1909 has b^n sufficient 
to disclose certain points in which they are susceptible of improve- 
ment. To this cause are to be attributed the modifications which 
have been sanctioned in the Regulations concerning those Pro- 
vinces which were unaffected by His Majesty’s announcement at 
Delhi, and, to some extent, the form which has been adopted in 
drafting the Segaktiom for the Oovemor-GeneraVs Council and 
the Councils of the three new provinces. 

4. With the object of ascertaining the sufficiency or otherwise* 
Of the Resrulationa of X909, we invited all local Governments to 
ik”*o^***i^ • ^ report on their practical working dtortly dter 
^e first elections were held, together with any suggestions for 
impiuvemeitit and amendment which they migh t have to offer, 
and the xevisibn which has now been effected mthe result of the 
reoommeiidatmiis whkh we thought fit to make to Your Lordship 
after full consideratioi} of the materials thus placed at our dis- 

^ formulating our proposals we have kept in view, as 
a gmoing pmu^fe, the fact thiU since the Councils have so far 
stood the test of tmly one general electkm, it would he premature 



APPENDIX VI 


505 

and impolitic, at this s^ge of their development, to embark upon 
any material changes in the broad principles upon which their 
constitution is based. The amendments made have been confined, 
therefore, so far as possible, to matters of detail, and consist to a 
large extent of an attempt to simplify andirender more convenient 
the electoral procedure. At the same time in Madras, the United 
Provinces and the Punjab the opportunity has been taken to 
effect some changes in the distribution of seats, in the province 
first mentioned with a view to the more equitable representation of 
the landholders and local bodies, in the second mainly in conse- 
quence of a re-arrangement of divisional charges, and in the third 
with the object of increasing the number of members chosen \)y 
election, and on the analogy of the systems in force elsewhere, of 
giving representation to District Boards. 

5, We apprehend that Your Lordship may find it convenient, 
in presenting the revised Regulations to Parliament, to be in 
possession of a self-contained summary of the changes effected 
by this remion, together with an explanation of their scope and 
purpose. With this object, we have caused to be prepared, and 
append to this despatch, a memorandum which explains the 
matter in detail. 

We have the honour to be. 

My Lord Marquis, 

Your Lordship’s most obedient, humble servants, 

O. Fleetwood Wilson. 

R. W. Carlyle. 

Harcoi’rt Butler. 

8. A. Imam. 

W. H. Clark. 

R. H. Craddock. 
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1. Memorandum in explanation of the revised Council Regu- 
lations. 

2. Revised Reguhiions and Schedules for the nomination and 
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4. Rules (i) lor the discussion of the Annual Piiiancial State- 
ment, 

(ii) {or the discussion of matters of general public 

interest, and 

(iii) for the asUng of questions in the Legislative Council 

of the — 

(1) (Jovenior of Madras. 

(2) Governor of Bombay. 

(3) Lieutenant-Governor of the United Provinces. 

(4) Lieutenant-Governor of the Punjab. 

(5) Lieutenant-Governor of Burma. 

(6) Governor of Bengal. 

(7) Lieutenant-Governor of Bihar and Orissa. 

(8) Chief Commissioner of Assam. 

(9) Governor-General of India. 


Enclosure no. i. 

Memorandum. 

Shomng the changes made in 1912 in the BegnJatmis relating to the 
TjegislaJtive Councils in India, together with the reasons U})on which 
they are based. 

The general reasons which have led to the revision of the 
Regulations framed in 1909 under the Lidian Councils Act of that 
year are explained in the despatch which accompanies this 
memorandum. For the purpose of exhibiting in detail the 
changes made, the subject may conveniently be divided into three 
heads : 

I. Changes made in the constitution of the Councils them- 
selves, such as alterations in the number of elected or 
nominated seats, or the redistribution of seats between 
electorates. 

If. Changes made in the qualifications of voters and candidates. 
III. Changes made in electoral procedure. 

TV. Other changes, which cannot be classified under #iiy of the 
three foregoing categories. 

I. Changes made in the constitution of the Councils . — This 
heading falls naturally into three sections : 

(а) The creation of new Councils in consequence of the 

administrative changes announced by His Imperial 
Majesty at the Delhi Durbar, and the constitution of 
the Councils thus necessitated. 

(б) The addition or alteration of the grouping of rests on 

existing Councils unaffected by the recent territorial 
redistribution. 

(c) The rearrangement of representation on the Imperial 
Legislative Council due to changes in the Provincial 
/Councils. 
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(a) The formation of the Presidency of Bengal under a Govemor- 
in-Council, of the Province of Bihar and Orissa under a Lieutenant- 
Govemor-in-Oouncil, and of the Province of Assam under a Qiief 
Commissioner, out. of the areas previously constituting the 
provinces of il^ngal and Eastern Bengal and Assam, has resulted 
in the abolition of the I^egislative Q>uncils of the Lieutenant- 
Governors of Bengal and Eastern Bengal and Assam and the 
creation of new Councils for the three new Provinces. In framing 
the Regulations for these three new Councils, the object aimed at 
has lieen, on the one hand, to preserve intact, so far as possible, 
the character of the electorates w^hich existed in Bengal and 
Eastern Bengal and Assam under the Regulations of 1909, and 
to avoid the disfranchisement of any interest or individuals repffe- 
sented on the old Councils, and, on the other band, to afiord 
recognition to the further claims to representation which the 
territorial redistribution has given to certain interests and 
communities. 

The Bengal Council . — The interests which were represented on 
the Xbuncils of the Lieutenant-Governors of Bengal and Eastern 
Bengal and Assam were the following : 

No. of HOAts on the previous Council in — 


The Indian Commercial Community 
The (.'orporation of Calcutta . 

The University of Calcutta 
The Bengal tliamber of (bmmerce . 

The Calcutta Trades Association 
The Tea Planting Communitv, Eastern 


Bengal and Assam . . . — 2 

The Planting Community, Bengal . . i — 

The Chittagong Port Trust . , . i 

The Jute interest — i 


These %iterest8 had 12 seats on the old Councils, as compared 
with 9 under the new Regulations. The Indian commercial com- 
munity (as elsewhere) will have one nominated representative 
only, while the redistribution of territories having resulted in the 
separation from Bengal of the important planting areas in Assam 
and Bihar, the representation of that community in Bengal will be 
reduced to one meml>er only, to be chosen by an electorate 
consisting of the managers of tea gardens. The seat representing 
the Ju|e interest which was previously filled by election by the 
Narayanganj Chamber of Commerce, will be replaced hy a 
noiftinated seat to be allotted to the European commercial com- 
munity outside Calcutta and Cliittagong, tiis wider field of selec- 
tion l)eing considered more appropriate to the circumstances of 
the new province. ^ 


liengal. 


Eastern Bengal 
and Assam. 
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In addition to the foregoing, the following electorates existed in 
the two Provinces : 

(i.) The Municipalities of each Division. 

(ii.) The District Boards of each Division. 

(iii.) The Muhammadan Commrmity of each Division, 

(iv.) The Landholders of each Division. 

To each divisional electorate one member has been allotted, but, 
on account of the relatively peater importance of Municipal 
interests in the Presidency ana Burdwan Divisions, it has been 
arranged that the Municipalities of these Divisions shall return 
an additional member alternately at every election, and that on 
aopount of the relatively small importance of the Municipal and 
Landholding interests in the Chittagong Division the Munici- 
palities ana Landholders of that Division shall each elect a 
member alternately and not concurrently. The total number of 
members thus returned at each election is twenty. 

In addition to the 27 elected seats specified above another seat 
has been reserved for the toiMi of Calcutta, in recognition of the 
fact that the special qualifications required of the members 
representing the Corporation and University respectively, may 
lead to the exclusion of suitable candidates, who by reason of 
the size and importance of the town are naturally to he found in 
larger numbers than in less advanced areas. In consonance with 
the general scheme upon which the regulations are framed the 
electors to this seat will be the non-official members of the Cal- 
cutta corporation other than those nominated by Government, 
but the qualification for candidates will be merely residence in 
Calcutta, thus affording a chance to any citizen of outstanding 
eminence to secure his return. 

The total number of elected seats is thus 28, as compared with 
26 on the old Council, with a consequential reduction in the 
number of nominated seats from 22 to 20. At the same time the 
maximum number of officials who may be nominated has been 
fixed at 16 instead of 17. As already mentioned, two of the 
nominated seats are earmarked for the European commercial 
community outside Calcutta and Chittagong and the Indian 
commercial community respectively, thus leaving two non-official 
nominated seats unappropriated, selection for which rests with 
the discretion of the Governor. 

In addition to these 48 elected and nominated seats, provision 
has been made, as on the old Council, for the nomination of two 
expert members, whether officials or non-officials, to assist in the 
conduct of proposed or pending legislation. 

The Bihar and Orissa CaunciL — The interests and comifiunities 
situated in the area now embraced by this province which enjoyed 
representation on the#old Bengal Council were the following : 

(i.) The Municipalities. 

(ii.) Thq District Boards. 
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(iii») The Landholders. 

(iv«) The MtdiamiDadan Commuiuty. 

1 (v.) The Planting Community. 

The Eegulations for the new Coimcil provide one seat for each 
division to be filled by each of the three lipt named, or 15 seats in 
all. For the Muhammadan Community they provide i seat for 
each of the Patna, Tirhut and Bhagalpur Divisions, and a fourth 
seat to be filled by joint election by voters residing in the Orissa 
and Chota Nagpur Divisions, where the community is relatively 
less numerous and influential. In the new province the indigo 
interest will be of relatively more importance than in the old, and 
one seat has been assigned to it, while the mining interest has 
now attained a size which is held to entitle it also to similar 
representation. Both seats will be filled by election, thus bring- 
ing the total number of elected seats to 21. 

The number of nominated members has been fixed at 19, of 
whom not more than 15 may be officials, and the selection for the 
4 nominated seats open to non-officials has been left to the dis- 
cretion of the Lieutenant-Governor with a view to the admission 
of the claims of other interests which may not secrure representa- 
tion through the channel of election. In addition the Lieutenant- 
Governor is given power to nominate one expert member, either 
an oflicial or non-official, to assist the progress of particular 
legislative measures. 

The Assam CounciL — The interests situated in the area now 
included in this province, which enjoyed representation on the 
C’ouncil of the Lieutenant-Governor of Eastern Bengal and 
Assam, were the following : 

(i.) The Municipalities, ^ 

(ii.) The Local Boards. 

(iii.) The Landholders. 

(iv.) The Muhammadan Community. 

(v.) The Tea Planting Community. 

Each of the first four of these interests has been provided with 
two seats on the new^ Council — one for each Division, and three 
seats have been assigned to the tea-planting community — thus 
making a total of 11 elected seats. 

Thirteen nominated seats have been allowed, of which not 
more than 9 are to be filled by officials, the selection for the 
4 nominated seats for non-officials being made at the discretion 
of the Chief Commissioner, who is also empowered to nominate, 
in addition to the 13 officials and non-officials mentioned, one 
expe^y^ member, either official or non-official, to assist in the 
pr^^ss of legislative measures. 

^ This nominated seat on the old Bengal Ck>uncil was intended to be 
filled from the Tea Plantuig Community in Barieeling and the Indigo 
Planting Commimity in Bihar. It had allotted on the oooasion of the 
first election to the former, but the latter had a reveraionar^ interest hi it. 
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(6) The changes effected by the Regulations in the constitution 
of existing Provincial Councils are enumerated below : 

Madras , — The number of elected seats has been increased from 
19 to 21, a corresponding reduction, from 23 to 2X, being made at 
the same time in tiie number of the nominated seats. The elec- 
toral mups into which the districts of the Presidency were 
divided by the Regulations of 1909 have also been redistriouted. 

Under Regulation II of the Regulations of 1909 for the consti- 
tution of the Madras Council, landholders other than zamindars 
elected two representatives, for which purpose the districts of the 
Presidency were divided into a Northern and Southern group. 
It was found, however, that the number of voters in the Southern 
gr^up was more than double that in the Northern group, and that 
nearly half of them (155) lived in one district (Tanjore), while of 
the remaining 169, no were inhabitants of the two districts on 
the West Coast. As there are no zamindars, properly so called, 
on the W^t Coast, which contains a large nuniber of landholders 
and malikandars possessed of electoral qualifications, and as the 
lan^age, tenures and interests of the West Coast proprietors art^ 
so ^tinct that no East Coast proprietor can reasonably claim to 
represent their interests, it has been decided to constitute the 
two West Coast districts of Malabar and South Canara inti» 
a separate electorate to which an additional seat has been allotted. 

The same considerations apply to the mixed electorate recruited 
from Municipal Councils and District and Taluk Boards, which 
under the Regulations of 1909 comprised 8 groups of districts. In 
this electorate also a special West Coast constituency has been 
created consisting of the two districts named, while the groups 
generally have been rearranged on a linguistic basis, in the 
manner shown ih the Schedule appertaining to this electorate. 

Territorial changes, consisting of the alterations of district 
boundaries within the Presidency effected subsequent to the 
promulgation of the Regulations of 1909 have also been responsible 
for some minor modifications. 

The United Provinces , — Since 1909, a new Division, with head- 

? uarters at Jhansi, has been formed in the United Provinces. 

fnder the Regulations of that year certain specified District and 
Municipal Boards in 8 existing Divisions (exclusive of the hill 
Division of Kumaon) returned a member to the Provincial Council, 
and since the District and Mimicipal Boards of the newly created 
Jhansi Division are considered to be of sufficient importance to 
entitle them to separate representation, the number of members 
returned by this electorate has been increased from 8 to 9, thus 
raising the total number of elected members from 20 to 2V, As 
the full Cotmcil previously consisted of 46 members only, or 4 less 
than the permissible maximum, it has not been necessar}’' to make 
any reduction in the number (26) of nominated seats. The total 
number of seats on this Council is therefore now 47 instead of 46. 
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Th€ ezeation of this new division has also necessitated a regioup- 
ing of the electoral areas constituting the electorates for the return 
of four representatives of the Muhammadan Community. The 
reconsthiction of the groups, as shown in Schedule V, is framed 
upon a basis of popuiatioii. 

The Puiw6.— When the Regulations were framed in 1909 it 
was considered advisable to proceed on cautious lines in the 
matter of elective representation in this Province, owing to its 
comparative backwardness. Consequently the Punjab Council, 
excluding that of Bunna, is the only one which has not hitherto 
containea a District Board electorate, and since it is now con- 
sidered that such an electorate can now be constituted with 
advantage, three seats have been assigned to it, a corresponding 
reduction being made in the number of nominated seats. 

For similar reasons the enfranchisement of municipalities and 
cantonment committees were confined to those — ii in number — 
as to whose conijietency to exercise the privilege there uras at the 
time no doubt, but it has now* been decided to enlarge the elec- 
torate in the light of the experience since gained, and 21 munici- 
palities have the^efo^f^ been added to the existing number on the 
roll. The municipality and district board of Delhi, which now 
fall within a separate province, will not participate in consequence 
in the elections to the Punjab Council. 

(c) Changes in the consliiulwn of ike Goi^mar-GeneraTs Legis- 
lative Council. 

The cotistitution of the Council under the Regulations of 1909 
was as follows : 

Ex-officii) ineinbers (namely, His Excellemy the President, 
the ordinary members of the Governor-Geuerars 
Cbuncil, and the Lieutenant-Governor of the Province 
in which the Council is sitting) ..... 9 

Ofiicial nominated members (of whom 8 represented the 
various provinces^) 28 

Nou-oflicial nominated members (of whom 3 must repre- 
sent, respectively, the landholders of the Punjab, the 
Muhammadans of the Punjab, and Indian commerce) . 7 

Elected members (noii-officials) ..... 25 

Total ... 69 

The Regulations further provided that at the second, fourth and 
succeeding alternate electing, 2 additional members should be 

' Madras ) 

• Bombay i 

^ l^gal * 

Uuitra Pmvinces . . . . i 

Punjab ^ 

Eastern Bengal and Afifsam . ^ 

Burma ^ 

Central Provinces .... 1 
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elected, one by the Mnhammadan landholders of Eastern Bengal 
and Assam, and the other by the same class in the United Pro- 
vinces. On these occasions the number of nominated members 
woTild have been 33 instead of 35. 

The creation of 3 new provinces in place of two of those pre- 
viously represented — Bengal and Eastern Bengal and Assam — 
and the constitution of a separate Legislative Council in each, 
has rendered it necessary to find room in the Imperial Council, 
which was already at the maximimi strength allowed by statute, 
for one additional nominated official seat and for one elective 
seat to be filled by selection by the non-official members of the 
additional Provincial Legislative Council now created. The first 
of Ihese two seats will be found from the existing number of 
nominated official seats without increasing their total, but the 
addition of an elected seat on the second account necessitates 
a corresponding reduction in the numl>er of non-official nominated 
seats. In view, however, of the importance of the Muhammadan 
community in Bengal as now constituted and of the privilege 
which the landholders of this community in the United Pro\dnces 
enjoyed under the old Regulations of returning a second member 
at alternate elections, it has been decided to make a further 
reduction of one in the number of nominated non-official seats, 
and to add to the elective seats one to l)e filled at alteniate 
elections, by the Muhammadans of Bengal and the Muhammadan 
landholders of the United Provinces respectively. The number of 
elected seats is now therefore 27, and that of nominated non-official 
seats 3, three of which remain assigned to particular interests. 

With these exceptions the constitution of the Council remains 
unchanged save that the two seats previously filled by the land- 
holder and Muhammadan electorates respectively in Eastern 
Bengal and Assam are now' transferred to similar e!ectorate.s in 
Bihar and Orissa. These interests in Assam were not considered 
to be of sufficient importance to merit separate representation on 
the Imperial Council, nor w’ould it have been possible to grant 
this privilege without either disfranchising existing electorates or 
dispensing with an official majority. 

As the result of these changes the constitution of the Governor- 


General’s Council is now as follow's : — 

Ex-officio Members ....... 9 

Official nominated members (of whom 9 represent the 

various provinces 28 

Nominated non-official members ..... 5 

’ Madras i 

Bombay 1 

Bengal i 

United Provinces . ... i 

Punjab ...... I 

Burma i 

Bihar and Orissa . . . . i 

Central Provinces . . . • i 

Assam t 
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Elected Member# 

(i.) By the Proviaciel Legislative Councils . Z2 

(ii.) By the landholders of Madras, Bombay, 

Bengal, United Provinces, Bihar and 
Orissa and Central Provinces . . 6 

(iii.) By the Muhammadans of Madras, Bombay, 

Bengal, United Provinces and Bihar and 

Orissa 5 

(iv.) By the Muhammadans of Bengal, and 
the Muhammadan landholders of the 
United Provinces at alternate elections . I 

(v.) By the Calcutta and Bombay Chambers of 

Commerce 2 • 

(vi.) By Municipalities and District Councils on 

the Central Pronnees . . . . i 

- 27 

ft- 

Total . 69 


IL — Changes made in the qualifications of voters and candidates. 

(a) The following changes have been made applicable to all 
Councils : — 

(i.) (fovemment oiTicera have been expressly disqualified from 
standing for election. In certain of the schedules pro- 
vision already existed to this effect, but it has been 
thought desirable to remove all possibility of doubt by 
a definite prohibition everywhere. 

(ii.) It has been found necessart" to insert some clear definition 
of the term ' firm ’ which occurs amongst the definition 
of qualified voters in the Muhammadan electorates. 
The definition adopted is ‘ an association of two or more 
individuals trading jointly, and not being registered 
imder the Indian Companies Act, 1882, or any other law 
for the time being in force 

(iii.) In certain electorates the payment of income tax consti- 
tutes a qualification. In order to prevent the technical 
qualification of a person, who is not properly so qualified, 
by a colourable payment of an income tax shortly before 
the election commences, the relevant schedules have 
been amended so as to provide that the payment of the 

S rescribed amount must have been actually made 
uring the financial year preceding that in which the 
election is to be held. 

(iv.) In the schedules framed in 1909 there was no provision to 
" ensure that a nominated canmdate had been nominated 
with his consent. This defect has now been remedied,' 
and it has further been provided that a nominated 
candidate shall be at liberty to withdraw from his 
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candidatiire if he gives due notice to the proper authori- 
ties fourteen clear days before the recording of votes* 
A candidate who has thus once withdrawn will not, 
however, be at liberty to cancel his ^withdrawal and to 
stand again for^e same election. 

(v.) in the general disqualification clauses which appear iti 
Regulations lY and VI of all Councils provision has been 
made for the declaration of Iunatica«by Magistrates, 
which the Lunacy Act of 1911 allow's, by omitting the 
word CSvil which occurs in the phrase ‘ competent ttvil 
CoxLn\ 

addition to the foregoing amendments, which are of 
universal application, the fdlmting changes u^tder this head 
ham been made in the schedules relating to (he individual 
Councils mentioned below. 

Madras. 

(i.) In the electorates consisting of the Municipal C’ouncils and 
the District and Taluk l^ards (Schedule III) the fran- 
chise and the right to stand for election were confined, 
under the Regulations of 1909, to persons who at the 
time of election were actually inem)>ers of those lK)dies. 
The schedule has now been amended so as to extend the 
franchise and the candidature qualification in this elec- 
torate to all persons who have been members of the 
bodies in question for an aggregate period of not less 
than three years during the decade preceding a date to 
l>e fixed by the local Government in preparation for the 
election. The change is in accordance with the system 
which w^as in vogue under the Regulations of 1909 in the 
electorates of the Municipalities and District Boards 
in Bombay and Bengal, of the major Municipalities of 
the United Provinces and of the Municipalities in the 
Punjab and Eastern Bengal and Assam, but it necessi- 
tates, as a corollary, provision for the periodical revision 
of the electoral roll which has been effected by the 
amendment of rules*3 and 6 of the schedule in question. 
A similar procedure for the periodical revision of the 
roll has also been adopted, in the interests of uniformity, 
in the case of the electorates of (a) zamindars, landholders 
other than zamindars, and Muhammadans for the 
Madras Provincial Council, and (b) of landholders and 
Muhammi^ns for the Imperial Council. 

(ii.) The franchise and the right to stand lor election in this 
same mixed electorate has further been extended so as 
to include, as qualified voters and candidates, persons 
holding titles conferred by Government above the rank 
of ' Rao Sahib but who are not otherwise qualified to 
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vote in this or other electoratee. The amendment is 
justified on the ground that it is primA fame expedient 
to enhance the respect in which honorific titles are 
heldy while there are many retired public servants who 
would make desirable accesi^ns to the Fliovincial 
Legislative Council, but who not {assess the quali*. 
fications to vote and are therefore ineligible to stand as 
« candidates for any of the larger constituencies. 

(iii.) The income from land fixed as the property qualifications 
for electors in the electorate consisting of landholders 
other than zamindars has been reduced from Rs. 3,000 to 
Rs. 1,000 on the ground that the original limit was 
unduly high, and operated to restrict uiidesirably^he 
number of electors. 

(iv.) The definition of * estate ’ which occurred in certain of the 
schedules framed in 1909 for elections to the Madras 
Provincial Council and for the election of representatives 
of that Presidency to the Governor-Generars Council,* 
was found in practice to be defective, and not in accord 
with the facts of land revenue administration. The 
term has therefore been defined in such a way as to make 
it correspond with the provisions of the Madras Estates 
Land Act, 1908. For similar reasons the reference in 
the same schedules to ‘ tenants and kanomdars ’ under 
‘ raiyotwari holders ’ as qualified voters has been 
omitted, because no public record is maintained of the 
income of such person from land. The changes under 
this head have been incorporated in the Imperial 
scheditle also. 

(v.) Rule 7 (2) of schedule V^I as framed in 1909 has l>een 
eliminated, because it was inconsistent with rule 16 of 
the same schedule and with the corresponding rules in 
schedule X relating to the Imperial Council. 

(vi.) No limit has hitherto been fixed on the amount of pension 
which should be regarded as the minimum pensionary 
qualification of Muhammadan voters, and the absence 
of any limitation resulted in rendering eligible to vote 
persons drawing petty pensions and engaged in menial 
occupations. This anomaly has been removed by fixing 
a pension of Rs. 13 a month as the minimum amount 
which qualifies. A similar change has been made in the 
schedule relative to the election to the Imperial Council 
of a representative of the Muhammadan community in 
^ Madras. 

(vii.) Under the schedules framed in 1909 joint landholders who 
are not zamindars enjoyed the pnvilege of nominating 
a representative to vote for them, while landholders who 
are zamindars did not. This anomaly has been removed 
by extending the concession to both classy* 
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Bombay. 

(i.) The property qualification for Muhammadan electors 
residmg in the city of Bombay, under rule 3 (a) of 
schedule VII, as framed in 1909, was the possession of 
land assessed alt, or of the assessable value of, Rs. 200. 
It was found that this provision resulted in the dis- 
qualification of certain large landholders, while small 
Waseholders w^ere qualified, the reason being that the 
Government land assessment in Bombay city is generally 
a nominal quit rent and only certain areas are leased on 
rents fixed in proportion to their value. To obviate this 

t. difficulty the municipal assessment has been adopted 
as the criterion. 

(ii.) Rule 3 (b) of this schedule has been necessitated by the 
ambiguity of the original rule 3 (a) which was silent on 
the subject of sharers of an estate, the share of each of 
whom was of the value laid down as the minimum 
property qualification. 

(iii.) The provision made by the rules framed in 1909 as regards 
the practical connexion with the electoral area required 
of a candidate standing for election by District Board 
and Municipalities and Muhammadan electorates was 
found to be insufficient, and Schedules VI and VII have 
been so amended as to necessitate the possession by all 
candidates not merely of a place of residence in the 
Division, but also ‘ such practical connexion (with it) as 
qualifies him to represent it 

Bmgalf Bihar and Orissa atid Assam. 

By changes made in the qualifications of voters and candidates 
for election to these new Councils are meant departures from the 
qualifications laid down by the Regulations of 1909 for the 
^uncils of Bengal or of Eastern Bengal and Assam, as the case 
may be. Save for the exceptions specified below the qualifications 
laid down for these two Councils have been maintained intact for 
the Council of the provinc.es which now" cover the corresponding 
areas. The only exceptions are mentioned below. 

Bengal. 

(i.) In the landholders electorate, the system of aggregating 
payments of land revenue or cesses in different divisions 
in order to qualify for a vote, has been extended to the 
Eastern Bengal districts, in which it did not previously 
prevail. 

(ii) In the same electorate the property qualification which 
obtained under the old Bengal Regulations in the case 
of the Western Divisions of 9 ie new Presidency was the 
psyipent of land revraue amounting to Rs. 7,500 or 
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cesses amounting to Rs. 1,^75. In order to minimise 
the discrepancy between these rates and those obtaining 
* in the Eastern Districts under the Eastern Bengal and 
Assam Council regulations, the qualification has been 
reduced to Rs. 6,000 and 1^500 respectively. 

(iii.) The franchise in the District Board electorate has been 
extended so as to embrace the non-official members of 
the local Boards in each District.- It is anticipated that 
this measure, besides broadening the basis of representa- 
tion, will encourage the growth of interest in these 
smaller bodies. 

(iv.) In Eastern Bengal and Assam a candidate for election by 
a Municipal or District Board constituency was requ&ed 
to have, as a qualification, such practical connexion with 
the Division in question as qualified him to represent it. 
This condition had no place in the old Bengal regulations, 
but has now been applied throughout the Bengal 
Presidency. 

(v.) The scope of the Muhammadan franchise has been 
extended by including within it the following classes, in 
addition to those qualified under the Regulations of 
1909. (a) Barristers, attorneys, vakils and pleaders, 

(6) medical men with certain qualifications, and (c) 
engineers with certain qualifications. 

fvi.) The qualification in the landholders electorate in favour 
of persons holding the title of Raja or Nawab or titles 
of higher rank, has been withdrawn, with a reservation 
of the rights of those already so qualified. A similar 
change has been made in the corresponding electorate 
to the Imperial Council. 

Bi/tnr and OrisM, 

(i.) In addition to the class of persons enfranchised under the 
old Bengal Regulations in the Muhammadan electorate, 
the following classes have been added : (a) Government 
servants drawing salaries of, or exceeding, Rs. 2,000 
a year; (6) persons in receipt of pensions as retired 
gazetted or commissioned officers of Government. 

(ii.) The qualification in the landholders electorate in favour 
of arsons holding the title of Raja or Nawab or titles of 
higher rank, has been withdrawn, with a reservation 
of the rights of those already so qualified. A similar 
change has been made in the corresponc^g electorate 
• to the Imperial Council. 

Asssitt. 

(i.) The restriction which was imposed by the Eastern Bengal 
and Assam regulations, confining tiie franchise to 
Municipalities with a local income of Rs. S,ooo or more 
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has been withdxlwn, and every municipality in the 
province now has at least one vote. 

(ii.) Under the Eastern Bengal and Assam reflations, the 
only Assam landholders who were qualified as such we^ 
landholders residing in the Surma Valley Division or in 
the district of Goalpara, who paid land revenue of not 
less than Rs. 500 or cesses amountmg to not less than 
Rs. 125, or persons holding titles not lower in rank than 
Raja or Na wab. These qualifications have been retained, 
but the franchise has been extended to landholders 
residing in the other districts of the Assam Valley 
Division besides Gfoalpara. 

ftii.) Under the Eastern Bengal and Assam regulations, the 
property qualification in the Muhammadans electorate 
of Assam was, in the Assam Valley Division, pa3nment 
of land revenue or cesses of not less than Rs. 50, and in 
the Surma Valley Division, payment of land revenue of 
not less than Rs. 100 or cesses of not less than Rs. 50. 
Further, Muhammadan jotedars in the district of Goal- 
para, who paid rent amounting to not less than Rs. 250, 
were also qualified. These qualifications have been 
maintained unaltered, except that the land revenue 
payment has been reduced in the Surma Valley Division 
to Rs. 50. It has further been provided, in modification 
of the rules in force in Eastern Bengal and Assam, that 
a Muhammadan Mutawali is not a landholder in hLs own 
right for the purpose of the land qualification. 


The Govemor-Generar 8 CaundK 

Four changes have been made in the qualifications of voters 
and candidates for this Council, which follow consequentially 
on corresponding changes made in the qualifications for the 
Madras, Bengal and Bihar and Orissa provincial electorates. 
These have been specified above, but in addition the following 
departures from the qualifications laid down in the schedule 
relating to the election of representatives of the provinces of 
Easteni Bengal and Assam and Bengal, as previously constituted, 
have been effected, with the object of assimilating so far as 
possible the conditions which are to obtain in the Eastern and 
Western portions of the newly constituted Bengal Presidency. 

The property qualification for the electorate consisting of land- 
holders in Bengal has been reduced. Under the Regulations 
of 1909 it consisted in the possession of land on which either 
lana revenue of not less than Rs. 20,000 or cesses of not less 
than Rs. 5,000 was paid. Th^se amounts have been reduced 
to Rs. 10,000 and Rs. 2,500, respectively, and similar amounts 
have been fixed as the property qualification for the land- 
holder electorate for the Imperial Council in Bihar and (hrissa* 
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Provision has been made, in accordance with the system in 
force in the corresponding electorate in the United Evinces, 
for the registration on the landholders’ electoral roll of the 
names of managers of Hindu joint families, of firms and of 
companies which possess the necessary property qualification* 

III . — Changes made in electoral 'procedure. 

(a Three changes have been made relating to electoral proce- 
dure in the rules of all Councils. These are as follows : 
(i.) Returning Officers have been empowered to decide the 
validity under the rules of any nomination or vote, and 
their decision will be final, save as provided for hj 
Regulations VIII and XVI. 

The rules of 1909 in this respect were proved to be deficient, 
and practical anomalies occurred in consequence ; for instance, 
it was held that under the rules, as they stood, the Returning 
Officer had no power to reject a vote tendered by a person not 
entitled to vote, so long as the would-be voter had complied with 
the instructions on the voting papers. 

(ii.) A procedure has been prescribed, in accordance with the 
English practice, for assisting blind and illiterate voters 
to record their votes. 

(iii.) Provision has been made that, in the c^se of plurality of 
voting or nomination papers, only the first paper received 
by the Attesting Officer, or the Returning Officer, as the 
case may be, shall be valid, and that if it is impossible 
to determine which was received first, then both or all 
shall be invalid. The absence of any provision in the 
rules of 1909 to meet this contingency gave rise to 
practical inconvenience, 

(h) In addition to the above, the following changes have been 
made in the electoral procedure relating to the individual 
Councils named : 

• Bombay. 

(i.) Amendments have been made in the schedules relating to 
elections by Municipalities and District Boards with 
the object of enabling the Vice-Presidents, as well as 
the Presidents, of those bodies to perform certain 
electoral functions, namely (a) to perform the duties of 
Attesting Officer, and (b) to supply voting papers to 
delegates. 

(ii.X Rule 5 (2) of Schedule V has been amended so as to enable 
" the Returning Officer to send nomination pa^rs to 
electors through the mukhtiarkkar of the taluka^ instead 
of by registered post, 

(iii.) Schedule VII, Rule 7 (4), has been amended so as to 
provide that the Collector of Bombay ^all attest 
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nomination papers for the Muhammadan electorate of 
Bombay City, separate Attesting Officers being dis* 
pensed with, 

(iv,) Rule 4 of this schedule has been amended so as to permit 
the electoral roll being posted at the office of the Col- 
lector of Bombay instead of at the Chief Presidency 
Magistrate’s office. 

(v.) An amendment of a similar nature has been made in 
Rule 3 of Schedule V so as to permit of the electoral roll 
of the Sind Jagirdars being posted at the taluka head- 
quarters, as well as the district head-quarters. 

3!he8e five amendments are based upon considerations of 
administrative convenience. 

(vi.) In accordance with the wishes of the Bombay Government 
the voting papers of all electorates in that Presidency 
will henceforth be printed in counterfoil. 

Bengal, Bihar and Orissa and Assam, 

(i.) In accordance with the wishes of these Governments the 
procedure for electing candidates through the agency 
of delegates, which obtained in Bengal in the case of the 
local bodies’ and the Muhammadans’ electorates, and 
in Eastern Bengal and Assam in the case of the Muham- 
madans’ electorate, has l)een abandoned, avS practical 
experience proved it to be unsatisfactory. Selection will 
now be made by means of direct voting. 

(ii.) Under the rules of iqog municipalities in Bengal and 
Eastern Bengal and Assam which had more than one 
vote were at liberty to distribute their votes as they 
pleased. They are now required to assign their votes to 
one candidate only, or to two candidates wjierc two 
members are to be elected. 

Govemor-GeneraVs CounciL 

The only change made in the electoral procedure relating to 
the Imperial Council is a slight alteration of detail in the method 
to be followed by the non -official members of the Bengal and Bihar 
and Orissa Provincial Council in selecting their representatives 
for the Imperial Cbuncil. The change has been introduced at 
the instance of the two local Governments concerned, and is 
expected to work more conveniently than the old system, 

IV. — Other changee which cannoi he dossed under any of the three 
foregoing categories. 

(i.) Begulation XIII in the case of all Councils has been 
amended since it was held to be doubtful whether in the 
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sham in wUch it was enacted in igog it was inira vires 
of tne Indian Councils Act» IQ(^> since Section x (2) of 
* that Act, in pursuance of which this Regulation was 
framed, only authorizes regulations prescribing the 
number of additional membm necessary to form a 
quorum. Moreover, the Regulation, in the form in 
which it was enacted in 1909, appears to have over- 
' ridden Section 15 of the Indian Councils Act of 1861, 
since it took no account of the provision made therein 
for the senior Ordinary Member of Council presiding in 
the absence of the President, and of the Vice-Presi^nt 
appointed under Section 4 of the Indian Councils -^ct, 
1909. 

(ii.) A clause has been inserted in Regulation I relating to all 
Provincial Councils, except those of Madras, Bombay 
and Bengal, to make it clear that the sanction of the 
Governor-General is required to the nomination of 
expert no less than of ordinary members of the 
Council. 

(iii.) Throughout the schedules (Imperial and Provincial) 
relating to the Madras Presidency, the words ‘ Fort 
St. George Gazette * (the official title of the Madras 
Government Gazette) have been substituted for the 
words ‘ Local official gazette ’ in order to avoid possible 
confusion with the district gazettes which are published 
in the Madras Presidency. 

(iv.) The form of Regulation X, which specifies the term of 
office of an elected or nominated member, was found to 
preclude the election of a candidate to a seat on the 
Councils before the seat was actually vacant. It would 
have been inconvenient to postpone the completion of 
all elections until the outgoing member has actually 
completed his term of office, and to avoid this necessity 
the Regulation has been recast. 


M m 2 
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ADDENDA AND CORRIGENDA^ 

^ in The Govemment of India {second edition) 

p. xi (Contents) sections 50 and 52 and heading over s. 50. Before 
Madras insert Bengal. 

p. xii. (Contents) sections 71, 72, and 86. Before Madras ii%sert 
Bengal. 

p. 3dii (Contents). After section 123 insert : — 

123A. Laying of certain proclamations, &c., before 
Parliament ib. 

p. xxix. Viceroys and Governors-General. After Lord Minto 
insert 1910 Lord Hardinge. 

p. XXX. Secretaries of State. After John Morley insert 1910 Earl 
of Crewe ; 1911 (March) Viscount Morley ; 1911 (May) 
Marquess of CVewe. 

p. 90, line 8. For is still in force in the Presidency towns read 
has been repealed and re-enacted for the Presidency towns 
by Act III of 1909. 

p. 91, lines I, 2. After operation insert, until the year 1912, and 
for has been continued ever since read continued until 1912. 

p. 93, line 12. For of read or. 

p. 103, line 3. For Secretary of State read Governor. 

p. 103, line 4. After of insert Acts of. 

p. 105, line 10. For legislature read legislation. 

p. 105, line 22. After Lieutenant-Go venior insert Lieutenant- 
Governor in Council. 

p. 108. After the addition to line 14 insert As to the Govemment 
of India Act, 1912,806 the Second Supplementary Chapter. 

p. 112, line 1. Before Madras insert Bengal. « 

p. II2, last two lines. For Military Supply read Education, and 
to secretaries add footrude, In the case of the Depart- 

* Most of these additions and corrections are due to the changes oonse- 

queat on, the aqnouncemonts made at the Delhi Coronation Durh^, 
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ment of Education theie isi in addition to tilie Secretary* 
a Joint Secretary who is a member of the Ibdian Edoca* 
tional Service. 

p. X13, lines 15, 16. For Directors-General of the Post (Mice and 
of the Telegraph Department rmd Director-Qeneral of 
Posts and Telegraphs. 

p. 1 13, Kne 1^. For Inspectors read Inspector, and leave out and 
of Agnculture. 

p. 1 13, line 20. For Directors«General of Education and reed 
Director-General. 

p. 1 14, line 10. For Calcutta read Delhi. 

p. 114, line 13. For thirteen read fifteen. 

p. 114, line 14. Before Madras insert Bengal (Fort William). 

p, 114, luie 15. For five read four. 

p, I14, line 16. Leave out Bengal and for Eastern Bengal and 
Assam read Bihar and (Mssa. 

p. 1 14, line 18. For six read eight, and after Central Provinces 
insert Assam, Delhi. ^ 

p. 1 14, line 21. Before Madras insert Bengal. 

p, 1 14, line 2 from bottom. Before of the insert members. 

p. 1 14. Omit footnote 3 and substitute new footnote (referring to 
Bihar and Orissa) Constituted in 1912 out of territories 
previously forming part of the Presidency of Fort William 
m Bengal. See Act VII of 1912. 

p. 115, line 6. Add The Government of Bengal has now been 
placed in the same position as the Governments of 
Madras and Bombay. 

p. 115, line 7. After have insert as a rule, and add as a footnete 
The Lieutenant-Governor of Bihar and Orissa has an 
Executive Council, established in 1912, 

pp. 115-16. In the substituted paragraph as to the constitution of 
the Govemor-GeneraFs Legislative Council, after under it 
insert which were further revised in 1912, and for chapter 
read chapters. 

p. 116, footnote I. In the addition to note i,for 1902 read 1909. 

p. it% first footnote, line i. For 81-86 read 84 and 86. 

p. X18, last line but one. For Eastern Bengal and Assam read 
Bihar and Orissa and the Cliief Commissionership of Assam, 
and add The constitution of a Legislative Council for the 
Central Provinces is in contemplation. ^ 
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p. Ii8i last line. In the snbstitated paiagra^, after it fnsett 
and by section 3 of the Government of Inma Act^ 1912 
(relating to Chief Commissionerships), and for chapter rmd 
chapters. 

p. 121, footnote 3, line 2. After 1899 inmi and 1901. 

p. 121, footnote 4, line 5. For Indian read Bengal. 

p. 122, line 4. For j)aragraphX 4 ) eubstitute (4) The Acts passed by 
local legislatures. 

p. 122, footnote 6, line i. For 1891 read 1861. 

p. 1^2, footnote 6, lines 2, 3. For under ... 64 ) read the rules 
and regulations made under sections 4 and 5 of the Indian 
Councils Act, 1909. 

p. 122. For footnote 7 mhstitute ’ Lists and a collection of such 
of these as are of general application have been published 
by the Indian Legislative Department. Lists and collec- 
tions of rules, Ac., of local application have been published 
by most Local Governments. 

p. 124, line 9. For lOoZ. read 150L 

p. 126, line 23. After 1866 insert Other chartered high courts 
may now be established under 1 A 2 Geo. V, c. 18. 

p. 126, line 25. For fifteen read nineteen. 

p. 128, line 24. Before Madras insert Bengal, and for council 
read councils. 

p. 130, lines 16-18. For is now read was, and for one of which 
however . . . commands substitute In June 1907 the three 
commands ceased to exist, and the Army in India was 
divided into two portions, viz. a Northern Army and 
a Southern Army, each imder the command of a General 
Officer. The Northern Army comprises the Peshawar, 
Rawal Pindi, Lahore, Meerut and Lucknow Divisions with 
the Kohat, Bannu and Derajat independent Frontier 
Brigades ; while the Southern Army comprises the Quetta, 
Mhow, Poona, Secunderabad and Burma Divisions, 
together with ^e Aden garrison. 

p. 130, line 22. For Articles of War read Army Act. 

p. 130, footnote. For V of . . . 1894 substitute VIII of 1911. 

p. 131, line 8. For and partly read but mainly. 

p. 132, lines 2, 7, 15, 17. Before Madras insert Bengal. 

p. 134, line II from bottom. Before Madras insert Bengal. 

p. 134, line 9 from bottom. After has, where it first occurs, insert 
as a rule. 
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p. 134, lines 8 snd 7 from bottom. Learn out Bengal, Eastern 
Bengal and Assam and. 

p. 134, line 5 from bottom. Before Each province iVtsert Bengal 
has at present a Board of Revenue reduced to a single 
member, and a similar arrangement has been made For 
Bihar and Orissa. 

p. 134, last line but one. for Director-General of Education read 
Director of Public Instruction. 

p. 134, footnote. After Lieutenant-Governors insert and such a 
Council has been established in Bihar and Orissa, and for 
chapter read chapters. 

p. 135, line 17. Before districts for 249 read 267. 

p. 136. To footnote i add Some of these Acts have since been 
repealed and re-enacted. 

p. 137, lines 2, 3, For six read eight, and for four read five. 

p. 137, lines 3, 4. For The new province of Eastern Bengal and 
Assam remains read The provinces of Bihar and Orissa 
and of Assam are. 

p. 137, line 23. For 584 read 100, and after Procedure insert 
(Act V of 1908). 

p. 137, last line. For presiding read presidency. 

p. 146, s. 3 (i). For not more than ten and not less than fourteen 
reed not less than ten and not more than fourteen. 

p. 147, line 2. After years insert or, if he was appointed before 
the 28th August, 1907, ten years. 

p. 147, 8. 3 (9). For the last three words read one thousand pounds, 
or, if he w^as appointed before the 28th August, 1907, 
twelve hundred pounds. 

p. 148. Add to the note (a) to section 3 : The Act of 1907 also 
reduced the salary of Members of Council thereafter 
appointed from i,200/. to 1,000/., the term of oflSce from 
10 to 7 years, and the period between a member’s last 
service in India and his appointment to the Coimcil from 
10 to 5 years, 

p. 151, line 7 from bottom. Before Madras insert Bengal, of, 

p. 152, line 21. Before Madras insert Bengal, of. 

p. 151, line 26. Before Madras tnaert Bengal. 

p. 153, 8. 19, To ike marpnal reference add i & 2 Geo. V, c. 25, 

8. B 

p. 153, line 3 from bottom. After allowance insert or to his legal 
personal representative such gratuity* 
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p. X54, line 2. 4 /^ service insert or to personal lepTesentatives 
of snch persons. 

• 

p. 154, line 5. Add to footnote (a) or» since the Superannuation Act 
of 1^, one*eightieth of annual salary and a lump sum 
in addition. 

p. 159, s. 22. To ike marginal reference add 1 k 2 Geo. V, c. i8» 
8. 4. 

p. 159, s. 22 (2). After clause (d) insert and (e) the salaries of 
judges and temporary ju^es of the High Courts. 

p. 175. For the last line substitute by Order XXVII in the first 
€ schedule to the Code of Civil Procedure (Act V of 1908). 

p. 176, line 13 from bottom. For Queen read Sovereign. 

p. 179, lines 15 and 14 from bottom. For most read some, and 
before chairman insert a member and usually. 

p. 180, line 7. Before Madras insert Bengal. 

p. 180, line 13 from bottom. For Calcutta read Dellii. 

p. 188, s. 49, note (o), line 2. After Council insert Lieutenant- 
Governor in Council. 

p. 188, s. 50, marginal note. Before Madras insert Bengal. 

p. 188, 8. 50. To the marginal references add 2 & 3 Geo, V, c. 6, 

8. i (I). 

p, 188, lines 10 and 9 from bottom. Before Madras insert Bengal, 
and before Fort St. George insert Fort William in Bengal. 

p. 188, lines 7, 5, and 4 from bottom. Before Madras insert Bengal. 

p. 189, line I, For either or both read any or all. 

p. 189. After line 4 insert : — 

(4) Except as otherwise declared in this Digest, the 

Governor and Governor in Council of Beng&I and the 
members of that Council have, within Bengal, ail 
the rights, duties, functions and immunities which the 
Governors and Governors in Council of Madras and 
Bombay and the members of those Councils respec- 
tively possess. 

(5) The Governor-General in Council may reserve to him- 

self any powers which before the 25th June, 1912, 
were exercisable by him in relation to Bengal# and 
thereupon those powers continue to be exercisable 
by the Governor-General in Council in the like 
manner and to the like extent as before that date (e). 

p. 189, line 7. Before Madras insert Bengal. 



APPENDIX VII 


S»7 


p. 189. AfUf line 16 VMeri (e) The Governor-General in Council 
has reserved to himself all powers exercisable by him in 
relation to the High Court at Calcutta — see Gasette of 
India, Extraordinary, ist August, 1912. 

p. 189, line x8. Be/bre Madras insert Bengal. 

p. 189, line 13 from bottom. Before Madras insert Calcutta. 

p. 190, s'. 52, marginal note. Before Madras insert Bengal. 

p. X90, line 5. Before Madras insert Bengal. 

p. 190, s. 53. To the marginal references add 9 Edw. VII, c. 4, 
8, 2 (2). 

p. 190, line 19. Before Madras insert Bengal or. 

p. 190, 8. 53. In the added note, after s. 4) insert m applied by 
the Government of India Act, 1912 (2 & 3 Geo. V, c. 6), 
8, I (i), and before Madras insert mngal. 

p. 190, line 26. After proceedings insert of the Governor of Bengal 
in Council. 

p. 190, line 7 from bottom. Before Madras insert Bengal. 

p. 191, lines X and 3. Omit Bengal and for Eastern Bengal and 
Assam substitute Bihar and Orissa. 

p. 191, 8. 55 (i). In the added note, for An Executive Council . . . 
chapter read S. 3 (i) of the Act of 1909 is superseded as to 
Bengal by s. i of the Government of India Act, 1912 
(2 A 3 Geo. V, c. 6), and is applied by s. 2 of the latter Act 
to Bihar and Orissa. An Executive Council has been 
appointed for Bihar and Orissa— see the Second Supple- 
mentary Chapter. 

p. 191. To note (a) add In X912 Bihar, Chota Na^ur, and 
Orissa were constituted into a separate Lieutenant- 
Governorship, under the name * Bihar and Orissa \ Assam 
was •constituted a Chief Commissionership, and the rest 
of Bengal was constituted a Governorship— «ee the Second 
Supplementary Chapter. 

p. X93, line 6. After Assam insert and in 19x2 Bihar and Orissa. 

, p. 193, line 6 from bottom. After Assam omit (now united with 
Eastern Bengal). 

p. 194, note (x). After Council insert or a Lieutenant-Governor 
4 n Council. 

p. X94. Before line 8 front bottom insert Power to transfer from 
a Chief Commissionership to a Presidency or Lieutenant- 
Governorship has now been declared to exist by s. 4 (2) 
of the Government of India Act, 19x2. ^ 
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p. 195, 8, 57. To the marginal references add 2 & 3 Geo. V, c. 6, 
8. 4 (2). 

p. 196, line 4. After 1865 ^ Power to transfer from a presidency 
or lieutenant-governorship to a chief commissionership, 
or the converse, has now been declared to exist by s. 4 (2) 
of the Government of India Act, 1912. 

p. 196, 8, 58. To the first note add That proviso does not ^ply to 
Chief Commissionerships which have Legislative Councils 
(2 & 3 Geo. V, c. 6, s. 3). 

p. 196, line II from bottom. For Governor-General read Governor 
^ of Bengal. 

p. 196, 8. 59. Add to marginal references 2 & 3 Geo. V., c. 6, 
8. I (2). 

p. 197, 8. 60, marginal references. For 55 & 56 Viet. c. 14, s. 1 
read 9 Edw. VII, c. 4, ss. i, 6. 

p. 197, 8. 60 (i), line 2. After nominates insert and various bodies 
elect. 

p, 197,8. 60 (2). Before number insert maximum, and for such 
. . . sixteen read sixty. 

p. 197, 8. 60 (3). Leave out At least ... of the Crown in India and. 

p. 197, 8. 60 (4). Add as a footnote The term is now ordinarily 
three years — see Regulation X of 1912, made under the 
Indian Councils Act, 1909. 

p. 197, 8. 60 (7). For may \irith read must with ; before nomina- 
tions insert and manner in which ; after nominations insert 
and elections ; and for prescribe read as to the quali&ca- 
tions for being, and for being nominated or elected, an 
additional member of the Govemor-Generars Council, and 
also as to. 

p. 197, 8. 60. Leave out the added fool'nGte. 

p. 198, line 2. After regulations insert but it is referred to in the 
Indian Councils Act, 1909, and is usually described, as the 
Legislative Council of the Governor-General. 

p. 198, line 5. After 14) iraert and again by the Act of 1909 and 
the regulations made under it. 

p. 198, line 7. After 1892 insert and continued by the Act of 
1909. * 

p. 198, line 9. AJier 1892 insert and agam by the Act of 1909. 

p. 198, line 10. For above . . • 116 read the supplementary 
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p. igS, Use X7. For Calcutta read Delhi. 

p. 198, B. 62. In Uie marginal reference, for b. 15 read sb. 7, 15 ; 
9' Bdw. VII, c. 4, B. 4. 

p. 198, B. 62 (2). For the last two lines rfod vice-pteBident, or, if 
the vice-preBident is absent, the senior ordinary memW 
of the Govemor-Generars Council present at the meeting 
presides. 

p. 198, footnote to s. 62, sub-section (i). For November 15, 
^909 read November 14, 1912, and after Act, 1909 insert 
at mteen Additional MemMrs. 

p. 199, lines 21, 22, 23. Leave out the words eighty-one, eighfy- 
two, eighty-three, ond eighty-five. 

p. 202. To line 25 add Ss. 8l to 83 and 85 of the Act of 1833 
were repealed by the Statute Law Revision Act, 1890 
(53 * 54 Viet. c. 33). 

p. 205, lines II, 12. For V . . . 1894 read VIII of 1911. 

p. 208, 8. 64. In the marginal references, for 55 k 56 Viet. c. 14, 
s. 2, read 9 Edw. VII, c. 4, s. 5. 

p. 208, line 4 from bottom. For may read must. 

p. 2o8, last line. For a read the. 

p. 209, line I. After Council insert and of any matter of general 
public interest. 

p. 209, lines 2, 3. Leave out as to subject or otherwise. 

p. 209, lines 4 to 9. Leave out and declared . . . the rules made 
under this sub-section. 

p. 209, note (d), line i. For 1892 read 1909. 

p. 209, note (d), lines 4 to 6. For offer observations read move 
resolutions, for explanatory read financial, for finance 
member read member in charge, before the president insert 
the member in charge or, and at the end add At a later stage 
the budget is brought forward for discussion, but no 
resolutions may then be moved. 

,p. 21 1, line 13 from bottom. For 1833 read 1835. 

p. 213, 8. 70. Before The Governor of Madras insert The 
Governor of Bengal in Council. 

p. 2r3,*iine 18. Leave out Bengal. 

p. 213, line 19. Leave out Eastern Bengal and Araam, and insert 
Bihu and Onssa and the Chief Commissioner in Council 
of Assam. 
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p. 2I3> line 25. Be/bre local inwri the conetitution of, ani leave 
out constituted. 

p. 213, s. 71, marginal note. Before Madras insert Bengal. 

p. 213, 8, 71, marginal references. For 55 k 56 Viet. c. 14, 
88. 1, 4 read g Edw. VII, c. 4, ss. i, 6. 

p. 213, 8. 71. Leave out the added footnote. 

p. 213, line 27. Before the Governor of Madras insert the Governor 
of Bengal in Council. 

p. 213, line 32. Before Madras insert Bengal, and after nominate 
insert and various bodies elect. 

% 

p. 213, line 34. Before number insert maximum. 

p. 214, 8. 71 {3), lines I to 4. For such . . . twenty read fifty 

p. 214, 8. 71 (4). Add as a footnote The Advocate-General, Bengal, 
is nominated as an Additional Member of the Governor- 
Greneral’s Legislative Council, and not of the Bengal 
Legislative Council. See 2 & 3 Geo. V, c. 6, s. I (i) (6). 

p. 214, 8. 71 (5). Leave ot/i Of . . . of the Crown in India and. 

p. 214, 8. 71 (6), line i. For either read any. 

p. 214, 8. 71 (6). Add as a footnote The term is now ordinarily 
three years — see Regulation X of igog (as amended in 
1912), made under the Indian Councils Act, 1909. 

p. 214, 8. 71 (7), line I. For either read any. 

p. 214, 8. 71 (8), For may read must ; before nominations insert 
and manner in which ; after nominations insert and 
elections ; and, for prescribe read as to the qualifications 
for being, and for being nominated or elected, an addi- 
tional member of any of the said Councils, and also as to. 

p. 214, note (a). For 1892 read igog. 

p. 214. Leave out note (c). 

p. 214, note (d). For existing law read Act of 1861. 

p. 214, note (e). For above . . . 120 read in the supplementary 
chapter. 

p. 214, 8. 72, marginal note. Before Madras insert Bengal. 

p. 214, line 3 from bottom. Before the Governor of Madras insert 
the Governor of Bengal. 

p. 214, s. 72 (i). Add as a fooi'note By the Regulations dl 15th 
November, 1909, as amended in 1912, ten Additional 
Members are required to be present to form a quorum, 

p. 215, s. 72. To the marginal references add 9 Edw. VII, c. 4, 
s. 4. 
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p* 215, B* 72 (2). For the words after absence read the vice- 
president, or, in the absence of the vice-president, the 
senior ordinary member (a) of the Governor’s Conncil, 
presides. 

p. 215, 8. 73, marginal references. For 55* . . s. i read 9 Edw. VII, 
c. ss. I, 6. 

p. 2x5, s. 73. Lmve out the added footnote. 

p. 215, line 16. Before The members insert The additional 
members of the Council of the Lieutenant-Governor of 
Bihar and Orissa and. 

p. 215, line 17. Leave out of Bengal (a). ♦ 

p. 215, 8. 73 (i), lines 3, 4. Leave out of Eastern Bengal and 
Assam. 

p. 215, lines 22 to 25. For subject . . . India read and persons 
elected by various bodies. 

p. 215, 8. 73 (2). For number of the read maximum number of 
adoitional members of the. Council of the Lieutenant- 
Governor of Bihar and Orissa, and of ; for councils read 
council ; for Lieutenant-Governors of Bengal read 
Lieutenant-Governor of ; before of the Punjab insert is 
fifty, and the maximum number of members of the 
Councils of the Lieutenant-Governors ; and for such . . . 
Oudh (c) read thirty. 

p. 215, 8. 73 (3). Before number insert maximum, and for must 
. . , constituted read is thirty. 

p. 216, line I. For of amemlwr of a Lieutenant-Governor in read 
of an additional member of the (^'ouncil of the Lieutenant- 
Governor of Bihar and Orissa and of a member of any other 
Lieutenant-Governor’s. 

p. 216, 8. 73 (4). Add as a footnote The term is now ordinarily 
three years — see the Regulations of 1909, as amended in 
1912,. 

p. 216, 8. 73 (5). For may read must; before nominations insert 
and manner in which ; after nominations insert and 
elections ; and for prescribe read as to the qualifications 
for being, and for being nominated or elected, a member 
of the legislative Council of a Lieutenant-Governor, and 
also as to. 

p. 2X6. Leave out note (a). 

p. 2X^*note (6), lines xo, ix. For Eastern ... of 1905 read Bihar 
and Orissa by proclamation of March, 1912. See Act VII 
of X9X2. 

p. 216, note (fc), lines xx to 13. Leave oul The number . . . 
Assam. 
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p. 2x6* Learn out note (c). 

p* 2x6, note (i). For 1892 read X909, and for above • • . X20 read 
tike supplementary chapter* 

p. 217, lines 6, 7. Leaoe out and fix the number of the Lieutenant- 
Governor in Council. 

p. 218, line 23. For Eastern ... of 1905 read Bihar and Orissa 
' (1912)— sec Act VII of 1912. 

p. 2x8. After line 26 insert : — 

The maximum number of members of any council 
t of a Lieutenant-Governor hereafter constituted is thirty — 
see the Indian Councils Act, 1909, Sch. I. 

S. 3 of the Government of India Act, 1912 (2 & 3 Geo. V, 
c. 6), empowers the Governor-General in Council to 
establish a Legislative Council for any Chief Commissioner- 
ship, by proclamation adapting the provisions of the Indian 
Councils Acts relating to Lieutenant-Governorships. A 
Legislative Council w^as established for Assam on the 14th 
November, 1912, and a Legislative Council is about to be 
established for the Central Provinces. 

p. 218, s. 75. To the marginal reference add 9 Edw. VII, c. 4, s. 4. 

p. 2x8, 8. 75 (i). For the words after absence read the vice- 
president, or, in the absence of the vice-president, the 
member of the council highest in official rank among those 
holding office under the CVown, presides. 

p. 2x8, s. 75, sub'Sec. (2). Add as footnote Under the Regula- 
tions of 1909 as amended in X912 there are required to 
be present, in order to form a quorum, ten Additional 
members in the case of the Council of Bihar and Orissa 
ard ten members in the case of the United Provinces, 
eight in the case of the Punjab and Assam, and six in the 
case of Burma. 

p. 22^, B. 77. In the marginal references, for 55 k 56 Viet. c. X4, 
8 . 2, read 9 Edw. VII, c. 4, s. 5. 

p. 221, 8 . 77 (x), line I. Beforeot ii%sertol the Governor of Bengal 
in Council or. 

t 

p. 221, s. 77 (i), line 3. Before and insert or of the Lieutenant- 
Governor of Bihar and Orissa in Council, and for of a read 
of any other. ^ 

p. 221, B. 77 (3), line I. Before Madras vnse/ti Bengal. 

p. 221, B. 77 (3), lines 2, 3. for of any province having a local 
legulatuie may read or Lieutenant-Governor in Ckiancil 
of every province must. 
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p. Z2X, 8. 77 (3), line 7. A/ier Governments inseii and of any 
matter of general public interest. 

p. 221, 8. 77 (3), lines 8, 9. Leave out as to subject or otherwise. 

p. 221, ». 77 (3), lines 10 to 15. J^ve out or declared . . . sub- 
section (6). 

p. 222, line I. A/ier meetings insert of the Governor of Bengal 
in Council. 

p. 222, line 9. For and read or of any matter of general public 
interest or. 

p. 222, lines 13, 14. Leave out note (6). 

p. 222» s. 78. In the added marginal noie^for s. 48 read as. 39, 40, 

41. 48- 

p. 223, line 13. Leave out it is Iwilievcd and as much as possible. 

p. 223, line 9 from bottom. For (c) read (d). 

p. 225, Tabular Statement. Column i : after Governors of and 
after Member of Council insert Bengal. Cblumn 2 : for 
76,800 read 80,000, for 61,440 read 64,000, for 45,000 (in 
three places) read 48,000, for 45,977 read 45,980, afid before 
Rs. 3,200 insert plus. (Jolunin 3 : for 3,500 read 5,000. 

p. 225, footnote. Add Smaller allowances are payable if the 
olTicer is then resident elsewhere. 

p. 226, line 2. Before Madras insert Bengal. 

p. 226, line 12. After Governor-General insert the Govenior of 
Bengal. 

p. 226, line 17. -Madras insert Bengal. 

p. 229, line 20. Before (Jovernor of Madras insert Governor of 
Bengal. 

p. 229, line 22. Leave out to. 

p. 230, 8. 84 (4). Add as a footnote Under the Indian Councils 
Act, 1909, the Govenior-General must appoint a Vice- 
President. 

p. 230, 8. 85. Add to the marginal references 9 Edw. VII, c. 4, 

* 8. 4 ; 2 & 3 Geo. V, e. 6, s. 4. 

p. 230, line 25. Before the Governor of Madras insert the Governor 
ol Bengal. 

p. 23 X, line 14, After vacancy inseH the Vice-President, or, in his 
absence. 

p. 231, 8. 86, marginal note. Before Madras insert Bengal. 

p. 231/ 8. 86. To the marginal reference add 9 Edw. YII, c. 4, s, 4. 
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p. 231, line 9 from bottom* Befott Madras insert Bengal. 

p. 231, line 8 from bottom. Afier vacancy insert the Vice- 
President, or, in his absence. 

p. 232, 8. 87, marginal rrferencc|. Leave out 3 A 4 Will. IV, 
c. 85, s. 64. 

p. 232, line 6. Before Madras insert Bengal. 

p. 233, 8. 88, marginal references. For a. 4 read s, 4 (i). 

pp. 233, 234, 8. 88. Leave out sub-section {3) and its original 
footnote. 

p. 234, s. 88. In the added footnote, after November 15, 1909, 
insert (as amended in 1912). 

p. 235, line 20. After Kingdom insert or \rith the father while 
in the service of the Crown out of the United Kingdom. 

P» 235, 8. 93, marginal references. Leave out 33 Geo. Ill, c. 52, 

8 - 57 - 

P- 235, 8. 93. Leave out belonging to the presidency wherein 
the vacancy occurs and the appended note, 

P* 237, 8. 96. To the marginal references add 1 k 2 Geo. V, c. 18, 

s. I. 

p, 237, line 12 from bottom. For fifteen read nineteen. 

p. 238, line 8. At end of note (a) add By s. 2 of the Indian High 
Courts Act, 1911 (i & 2 Geo. V, c. 18) power is now 
given to establish additional chartered high courts. 

p. 238, line 9. At end of note (b) add The Indian High Courts Act, 
1911 (i & 2 Geo. V, c. 18) has raised the maximum, 
including the chief justice, to 20 (s. i), and given power 
to appoint additional temporary judges (s. 3). 

p. 238, 8, 97. In the marginal references, for 204 read 104. 

p. 239, note (o), line 3, For 97 read 96 (3). 

p. 247, line 26. Add By s. 2 of the Indian High Courts Act, 1911 
(I & 2 Geo. V, c. 18) power is now given in certain cases 
to alter by letters patent the local jurisdiction of a high 
court. 

p. 247, line 8 from bottom. Before Madras insert Bengal. 

p. 252, note (a), line 4. After Lucknow insert Nagpur, and afier 
Travancore add and an Assistant Bishop has Wn appointed 
in Madras. 

p. 260, line II from bottom. Before Madras insert Bengal. 

p. 262, s. 121, line 5. For Government of India Act, 1858, read 
Indian Councils Act, 1861. « 



APPENDIX Vn 


535 


p. 263. Afi^t 9. X23 inmi 

Layifi0 of dooumeni# before Partiameni. 

123A* All pxoclamationot xegalations and rules 

made under the Indian Councils Act, 1909, pfoelanuu 
other than rules made hy a Lieutenant- ikm, 
Governor for the more convenient transac- 
tion of business in his Council, must be laid 
before both Houses of Parliament as soon [9 
as may be after they are made. Vn, 0. 4f 

a 7.] 

p. 263, line 10 from bottom. For governor read lieutenant^ 
governor in council. 

p. 263, line 7 from bottom. AJier Council insert lieutenant- 
governor in council. 

p, 265, line 4 from bottom. For thirteen read fifteen. 

p. 265, line 3 from bottom. After namely insert the Governor of 
Bengal in Council. 

p. 265, line 2 from bottom. Leatfe out Lieutenant-Governor of 
Bengal and insert lieutenant-Govemor of Bihar and 
Orissa in Council. 

p. 266, lines X and 2. Leave out the Lieutenant-Governor of 
Eastern Bengal and Assam and insert the Chief Com- 
missioner of Assam ; the Chief Commissioner of Delhi. 

p. 266, note (i), line 2. After Allahabad insert and any chartered 
High Courts which may be established under the Indian 
High Courts Act, 1911. 

p. 272, line 14 from bottom. Add as a footnote See s. 93 of Digest. 

p. 273, line 2 from bottom. Before Madias insert Bengal, and for 
Bengal read Bihar and Orissa. 

I 

p. 281. In the remarks on s. 20, after 106 insert s. 27. 

p. 281. In the remark on the third fortion of s. 24, after 57 insert 
and 9 Edw. VII, c. 4, s. 2 (i). 

„p. 282. In the first remark on s. 2$, for 24 & 25 read 21 & 22. 

p. 282. 7 n the second remark on s. 25, after 97 insert a. 8. 

p. 282. To tie last remark on s. 25 add Provision as to tesidenco 
' modified by 9 Bdw. VII, c. 4, s. 2 (i). 

p. 282. To the remark on s. 28 add Repealed as to Britisb India 
by Act XII of 2873. 

p. 283/ In Ihefimt remark on s. yj.for 76 read 79. 
auumt Kn 
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p. 284. In tknnmarh on «. 3l&,fora. 8 nai as. 8, 28. 

p. 284. In the rmofta on «. 39, ybr 179 rood 79. 

p. 285. /n fAeremari on ««. 47-49, leave out (5). 

p. 285. for tHe rmari on 33 Geo. Ill, e. 52, e. 53, eu&etitute 
Repealed by 2 ft 3 Geo. V, c. 6, a. 4. 

p. 285. For the remarks on 33 Geo. Ill, e. 52, e. 57, substitute 
Repealed by 2 ft 3 Qm. V, c. 6, a. 4. 

p. 293. In the remark on 7 Geo. IV, c. 56, s. 3, Jar (3) read (4). 

p.,295. In the remark on s. 38 leave out baa never been brought 
into operation. It is and insert remained in soapension , 
until used in 1912 for the establishment of a Governor 
in Council of Bengal. It had previously been treated as. 

p. 297, remarks on s. 56. For Superseded ... s. 16 read The 
power to appoint a Governor in Council for Bengal was 
exercised in 1912. 

p. 297. For the second remark on s. 59 read Not reproduced. 

A Governor in Council for Bengal was appointed in 1912. 

p. 297. In the last remark on s. 59, for Reproduced by read Not 
reproduced. See. 

p. 298, remarks on s. 62. For but tn line 2 read by, and add 
8. 62 is modified by 9 Edw. YII, c. 4, s. 4, and repealed 
in part by 2 ft 3 Geo. V, c. 6, s. 4. 

p. 298, To the remark on s. 63 add Modified by 9 Edw. VII, 
G. 4, s 4. 

p. 298. For the remark on 8. Jl substitute Repealed by2 ft3Geo. V, 
c. 6, s. 4. 

p. 299, remark on s. 78. Leave out (i). 

p. 300, last remark on s. 79. For {3) read (4). 

p. 302. 5 ft 6 Will. TV, c. 52. In column i of the second entry, 
fort. 5 read s. 2. 

p. 303. To the remarks on s. 16 add The above remarks on s. 16 
now require modification. See the second supplementary, 
chaptor. The provision as to cesser of power to appoint a 
deputy governor was repealed by 55 ft 56 Viet. c. 19 
(S. L. R.). ^ ^ 

p. 304, remark on a. 32. For Repealed read Reproduoqid. 

p. 304. To the second remark on s. 3 add Application to certain 
Giief Commissionerships barred, 2 ft 3 Geo. V, c. 6, s. 3. 

p. 305, ooluipn z, line 5. Far 108 read zo6. 
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p. 306. To the eeeoni remark on e. 18 add Aoianded by i A 2 
Qeo. V, c. 25, B. I. 

p. 311. To the remark on •. 7 add Amended by 9 Bdw. VII, c. 4, 

B. 4. 

p, 313, In the remark opposite s. 29, for 72 read 71. 

p. 314* To the first remark on s. 34 add Amended by 9 Edw. VII, 

c« 4i 4* 

p. 314. In the remark on s, yj^for (4) read (5). 

p. 315. To the remarks on s, 45 add Amended by 9 Edw, VII, 

C. 4> 8. 4 * o 

p. 315. To the remark on ss. 50, 51, add The words ‘‘ the 
Governor of the Presidency of Port William in Bengal 
inserted in s. 50 and the words “and Governor of the 
Presidency of Fort William m Bengal “ m s. 50 repealed 
by 2 & 3 Geo. V, c. 6, s. 4. 

p. 316. To the remarks on s. 2 add Amended by i & 2 Geo. V, 
c. 18, s. I. 

p. 316. To the remarks on s. 16 add Since revived by i & 2 
Geo, V, c, 18, B. 2. 

p. 322. Add the following table . — 

7 Edw.VII, The Council of India Ait, 
c. 35, 1907. 

s. I • Number of members - • Reproduced by s. 3 

(I). 

8. 2 - Newly appointed menibers Reproduced by s. 3 

to have last left India (3). 
within five years. 

8. 3 - Salary of members - - Reproduced by s. 3 

( 9 )' 

8. 4 - Term of office of members - Reproduced by s. 3 

( 4 )- 

8. 5 - Repeals .... Spent, 

9 Edw. VII, The Indian Councils Ait, 
e, 4. 1909. 

6. X - Election of members ; Reproduced by ss, 60, 
^ number of members ; 71, 73. 

quorum ; term of office ; 
casual vacancies, 

s. 2 (i) Number and qualification Reproduced by b« 51 
of members of Madras (2), (3). 

t and Bombay Councils, 

K n 2 
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9£dw. Vn 

c. 4 * 

m 2 (2) 
8- 3 (I) 


8- 3 ( 2 ) 
8. 3 ( 3 ) 

8. 3 ( 4 ) 

8.4 - 


8-5 - 

B. 6 

8.7 - 

8 . 8 

8ch. I. 

Sch, II 


The Indian Councils Act» 
1909— coni. 


Casting wte of President 
of Madras or Bombay 
Council. 

Bengal Executive Council - 


Executive Councils for 
Lieutenant-Go vemors. 

Rules and orders for 
transaction of business 
in lieutenant-Govemors' 
Councils. 

Appointment and func- 
tions of members of 
Lieutenant - Governors' 
Councils. 

Appointment and functions 
of Vice-Presidents. 


Covered by s. 53. 


Spent as to Bengal. 
Allied to Bihar and 
Orissa by 2 & 3 
Geo. V, c. 6, 8. 2. 


Referred to in note to 
8- 55 (I)- 




Referred to in note 
to 8. 55(1). 


Referred to in notes 
to 88. 45, 72, 75. 
and reproduced by 
88. 62 (I), (2), 72 
(2), 75 (I), 85 (4), 
86(1). 


Conduct of non -legislative 
business in Legislative 
Councils. 

Regulations as to nomina- 
tion and election of 
members, Ac. 

Proclamations, Ac., to be 
laid before Parliament. 

Short titles, commence- 
ment, repeals. 


Reproduced by ss. 64, 
77 - 

Reproduced by ss. 60, 
7 L 73 * 

Reproduced by s, 
123A. 

Spent, 


Maximum numbers of 
members of Legislative 
Councils. 


^Repeals - 


Repealed in pa^ and 
amended by 2 A 3 
Geo.V,c.6,s.4{i). 
Reproduced by Ap- 
pendix n. 

Spent. 
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& 2 Gteo. 

The Indian High Courts 


V,c. i8.* 

' Ac?r, 1911. 


B. I 

Maximum number of* 

Reproduced by s. 96 


Judges. 

(I)- 

B, 2 

Additional High Courts 

Referred to in note (a) 


to s. 96 and note (b) 

8-3 ■ 

Temporary Judges 

to 8, 104. 

Referred to in note (6) 

8.4 - 

Salaries of Judges 

to 8. 96. 

Reproduced bv 22 

& 2 Geo. 

Thk Government of India 

(2). 

V, c. 25. 

Act Amendment Act, 


B. I 

I9II. 

Gratuities to personal 

Reproduced by s. 19. 

B. 2 

representatives. 
Confirmation of past grants 

Spent. 

& 3 Geo. 

of gratuities. 

The 6overi!^meot of India 


V, c. 6. 

Act, 1912. 


8. 1(1) 

Powers of Governor and 

Reproduced by s. 50 

and prov. 

Council of Fort William 

(4U5). 

(«). 

in Bengal. 

8. I (l), 

Advocate-General of Ben- 

Ri^ferred to in foot- 

prov.(6). 

gal. 

note to s. 71 (4). 

8. I (2) 

Power to extend limits of 

Reproduced by s. 59. 

8. a <r 

Calcutta. 

Bihar and Orissa Executive 

Referred to in note to 


Coimcil. 

8- 55 ( 1 )- 

8.3 

Legislative Councils for 
Uiief Commissioners. 

Referred to in notes 


to ss. 58, 74. 

8.4 (1) 

Amendments 

Reproduced by ss. 71 

Repeals .... 

' (2), 73 (2), 85 (I). 

Spent. 

8. 4 (2) 

Power to transfer terri- 

;feproduced in note 

tories. 

to s* 57 - ^ 

Sdfiiedittle, 

Amendments 

Reproduced by s. 85 

Parti. 


and Appendix II. 

Schedule, 

Repeals . - « - 

Spent. 

Partll. 

.IX 
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p* 323» line 21 from bottom. Leave oui as. 
p. 33;2, line 12. Far xv of 1877 ^ubatituU ix of 1908. 
p. 332, footnote. Far xiv of 1882 subdituie v of 1908. 
P- 333 > line I 3 * ^or 1889 read 1869. 
p. 334, line 20. Far iv read ix. 

P- 336, line 10. Far Acts read Act. 


Fird Supplementary Chapter. 

p. 4V1, line 18. Leave oui is to be placed on the new executive 
council, and after Bengal insert and for Bihar and Orissa. 

p. 411, line 5 from bottom. To Bengal append as a footnote 
Now Bihar and Orissa — see 2 & 3 Geo. V, c. 6, s. 2. 

p. 411, footnote. For is being read has l>cen, and for Bengal read 
Bihar and Orissa. 

p. 414, line 5, After Lieutenant-Governor insert or Chief Com- 
missioner. 

p. 414, line 9. 4 /^er Bengal insert and Bihar and Orissa, for 
council read councils, and for will be read are. 

p. 414, line 10. For council read councils. 

p. 414, Tabular Statement. For Regulations of 1909 read Regu- 
lations of 1912, and in column item United Provinces, for 
48 read 49. For Eastern Bengal and Assam, 42-50 read 
Bihar and Orissa, 44-53. Add after Burma, Assam, 25-30. 

p. 414, lines 12 and ii from bottom. For Generars read General, 
leave out council, and for councils read Governors. 

p. 414, line 9 fnom bottom. For must read had to. 

p. 414, line 3 from bottom. After 1909 insert and 1912. 

p. 414, footnote. After Lieutenant-Governor insert or Piief Com- 
missioner. 

p. 415, line I. After regulations insert of 1912. 

p. 415, Tabular Statement. In item Bengal, for 20 {column 2) read 
19 ; for 31 (cdumn 3) read 32 ; for ii {column 4) read 13. In 
item United Provinces, for 26 (column 3) read 27, and for 6 
{column 4) read 7. For Eastern Bengal and Assam, 
17—23 — 6 read Bihar and Orissa, 18^ — 25 — 7. Add after 
Burma, Assam, 9 — 15 — 6. 

p. 415, line 20 from bottom. After Lieutenant-Governor insert or 
Chief Commissioner. 



APPENDIX VII 


m 

p. 415, line la fmm bottom* Aft^ members insert (or, in the 
case of Bihar and Orissa and of Assam^ one expert member). 

p. 416, line x6* ^ After Z909 insert as amended in 1912. 

p. 417, line 5. Insert a new heading ( 5 ) is an official ; or, amd re- 
letter the subsequent headings, 

p. 417, line II from bottom. For (/)... (0 read {g), (A), (t) and 

(t). 

p. 417, lines 6 and 5 from bottom. For Governor in Council or 
Lieutenant-Governor read Loc4iI Government. 

p. 418, line 15 from bottom. For the Appendix read Appendk II. 

p. 419, lines 4, 5. Leave ou/ or (3) . . . Council. 

p. 419, line 10 from bottom. Before in insert Muhammadans, and 
leave out Eastern and and Assam. 

p. 4 19, line 8 from bottom. For and jute industries read industry", 
leave out Eastern, and after Assam insert mining in Bihar 
and Orissa. 

p. 419, line 7 from bottom. For Bengal read Bihar and Orissa. 

p. 420, line 16 from bottom. To Bengal add as a footnote In 
Bengal deleptcs have been abolished by the Regulations 
of 1912, and all voting is direct. 

p, 423, line 14. Befttre^ Jtct insert Councils. 

p. 424, line 4. After moved insert consistently with the public 
interests. 

p. 425, lines 7 and 6 from bottom. For November 15, 1909 read 
1912. 

p. 425, last 6 lines. For Regulation XIII . . . councils read The 
Regulations for the several councils, in prescribing a 
quorum, omit reference to the presence of the President or 
Vi^-President (which is secured by Statute) and merely 
state that, in order to form a quorum, a certain number 
of members must be present, vix, 15 additional members 
in the Govemor-Generars Council and 10 in the Councils 
of Bengal, Madras, Bombay, and Biliar and Orissa, and 10 
members in the United Provinces, 8 in the Punjab and 
Assam, and 6 in Burma. 

p. 430, Sc‘h., lines 4, 5. Leave out Lieutenant and of the Bengal 
^ Division of the Presidency, and after William insert in 
^ Bengal. 

p. 430, fkh., lines 8, o. For the Province of Eastern Bengal and 
Assam read BiW and Orissa. 

pp. 432 to 435. For Appendix II substitute the following : — 
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CONSTITUTION OF THE LEGISLATIVE COUN- 
CILS UNDER THE REGULATIONS OF NOVEM- 
BER 1909 AS REVISED IN 1912 

INDIA 
Ex Officio. 

The six Ordinary Members of the Governor-Generars 
Comncil, the Commandcr-m-Chief, and the Lieu- 
tekant-Govcmor or Chief Commissioner of the 
province in which the Council sits ... * 8 

AdditionaL 

Nominated members, of whom not more than 28 
must be officials,^ and of whom three, being non- 


officials, shall be selected respectively from the land- 
holders of the Punjab, the Muhammadans of the 
Punjab, and the Lidiaii Commercial Commimity 33 

Elected Members, elected by 

(a) The Provincial Legislative Councils ^ • 13 

(b) The landholders of Madras, Bombay, Bengal, 

the United Provinces, Bihar and Orissa, and 
the Central Provinces . . . 6 

(c) The Muhammadans of Madras, Bombay, 

Bengal, the United Provinces, and Bihar 
and Orissa 5 

(d) The Muhammadan landholders in the 

United Provinces or the Muhammadans of 
Bengal (at alternate elections) . . I 

(e) The Chambers of Commerce, Calcutta and 

Bombay . . . ^ . 2 


— 27 

Total . 

or, including the Governor-General . 

MADRAS 
Ex Officio. 

Members of the Executive Council ... 3 

Advocate-General ^ i 

* Nine of these are to be officials representing provinces. 

* These elections are made by the non -official memboni of the councils. 
There is no legislative council in the Central Provinces at present, hut one 
is about to he constituted. M^nwhile the representative on the Governor* 
Generars Council is elected by the District Councils and Municipal Com- 
mittees. 
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AMitioiuA. 

fomioated men^b^n, of n^om not more tlian x6 an 
to be ofilcials, and one k to be a representative 
of Indian Commeice. . ... . 

dominated experts, who may be either officials or 
non-officials 

Elected members, elected by 

(a) The Corporation of Madm 

(b) Mnnicipalities and District Boards 

(c) TheUniversi^ 

(d) The Landholders 

(e) The Plantmg Community 

(j) Muhammadans 

(9) The Madras Chamber of Commerce 

(A) The Madras Trades Association 


21 

2 



Total , 

or, including the Governor 


48 

49 


BOMBAY 
Ex Officio. 

Members of the Executive Council 
Advocate-General 


3 

I 


Additional. 

Nominated members, of whom not more than 14 are 
to be officials ....... 

Nominated experts, who may be either officials or 

non-officials 

Elected members, elected by 

(o) The Corporation *f Bombay 

(b) Municipalities 

(c) District Boards 

(d) THb University 

(<0 The Landholders 

(f) Muhammadans 

(g) The Bombay Chamber of Commerce . 

(A) The Karachi C3uimber of Commeice . 

(») The Millowners’ Associations of Bombay and 
Ahmedabad . . • • 

The Indian Commercial Community . 


21 

2 


I 

4 

4 

I 

3 

4 

X 

I 


I 

I 

— 21 


Total . 

or, induding the Governor 


48 

49 
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GOVERNMENT OF INDIA 


BENGAL 
Bx Offieio. 

Members of the Executive Ooimcil • • • 3 

Adiitio^. 


Nommated members, not more than 16 to be officials 
and one to be a representative of the European 
Commercial Community outside Calcutta and 
Chittagong, and one of Indian Commerce . * 20 

Noininalm experts, who may be either officials or 
non-officials 2 

Elected members, elected by 

(a) The Corporation of Calcutta . . . i 

(b) Municipalities S 

(c) District and Local Boards. ... 5 

(d) The University i 

(e) The Landholders of the Presidency, Burd- 

wan, Rajshahi and Dacca Divisions . . 4 . 

(f) Muhammadans 5 

(g) The Bengal Chamber of Commerce 2 

(A) The Calcutta Trades Association I 

(t) The Chittagong Port Commissioners . . I 

(A) Commissioners of the Corporation of Cal- 
cutta (excluding nominees of Government) i 

(/) The Tea-planting Community , . . i 

(m) Municipalities of the Chittagong Division 
or (at alternate elections) Landholders of the 

same Division i 

— 28 

Total . . . , 53 

or, including the Governor . 54 


BIHAB AND ORISSA 
Ex Officio. 

Members of Executive Council .... 3 

» 

Additional. 

Nominated membeza, not more than 15 to be officials 19 

Nominated e^rt, 1^0 may be either an official or 
a n0n*offiqal > z 
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Sleeted membezs, deeted by 

(a) Municipelttiee 5 

(b) DistridfBofttds . . . ^ . 5 

(ej The Lendbolden . . * . 5 

(a) Mnbatnmadan* 4 

(e) The Planting Commimity «... i 

(/) The Hining (immunity .... i 

— 21 

Total ... 44 

or, including the Lieutenant-Governor . 43 


UNITED PROVINCES 

Nipiinated members, not more than 20 to be officials, 


and one to be a representative of Indian commerce 26 

Nominated experts, who rnav lie officials or non- 

officials .2 

Elected members, elected by 

(а) Large Muiucipaltties in rotation . . 4 

(б) District Boards and Smaller Municipalities 9 

•(c) Allahabad University . . . i 

(d) The Landholders . . 2 

(e) Muhammadans ... 4 

(/) The Upper India Chamber of Coinmen-e . l 

— 23 

Total ... 49 

or, including the Lieutenant-Governor . 50 


PUNJAB 

Nominated members, not more than 10 to be officials 16 

Nominated experts, who may be either officials or 

non-officials 2 

Elected members, elected by 

(o) The Punjab Chamber of Commerce . ’ . i 

(b) The Punjab University . . . i 

(c) Municipal and Cantonment Committees 3 

id) District Boards 3 

O 

< Tbtal w . • ^ 

M; iDtlwiiatt ilM ^ 
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BTTRMA 


Nominated officials * * 6 

Nominated non*officills 

(a) To repment the Burmese population . 4 

(b) To represent the Indian and Chinese Com* 

munitieo 2 

(e) To represent other interests ... 2 

— • 3 

Nominated experts, who may be either officials or 
non-officials 2 

Elected by the Burma Chamber of Commerce . . I 

Total ... 17 

or, including the Lieutenant-Governor . 18 


ASSAM 


Nominated members, not more than 9 to be officials . 
Nominated expert, who may be either official or non- 
official 

Elected members, elected bv 

(а) Municijmlities . ... 

(б) Local Boards . ^ . 

(c) The Landholders .... 

(d) Muhammadans 

(e) The Tea-planting Comniuiuty 


LI 

I 


m 


2 


2 

3 


II 


Total 

or, including the Chief (bmmissioner 


2^ 

2(1 


First Addenda and Corrigenda. 
p. 450, last correction for p. 109. For 20 read 21. 




